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Jerome Frank on Arbitration* 


There is a category of disputes for which the courts seem poorly 
designed: When two businessmen dispute about a breach of a con- 
tract, often neither of them wants vindication, or to assuage a feel- 
ing of injustice. What they may want is a speedy sensible readjust- 
ment of their relations, so that they can resume or maintain their 
usual mutual business transactions. Because of the difficulties of 
precise ascertainment by a court of the actual past facts out of which 
their dispute arose, it may well be that the best mode of settling it is 
not a court decision in a law-suit but arbitration in which the dis- 
putants agree to abide by the decision of the arbitrators.t Such is 
the conclusion of Sir Frederick William Eggleston. In a recent 
article, he writes: “With regard to the trial of pure questions of 
fact, I am of opinion that the results are so much a matter of 
chance that arbitration is the best procedure. This of course saves 
nothing if the arbitration simply follows the procedure of a court. 
The only arbitration,” he says, “which is of any value is a submission 
to a single arbitrator with a direction that he shall investigate the 
case in his own way, getting his facts in whatever way he thinks 
right.” 

Since, generally speaking, arbitrators are not bound to apply legal 
rules, the fact that, increasingly, businessmen resort to arbitration 
throws some doubt on the conventional notion that precise legal rules 
are primarily needed in the realm of business, that they supply a 
certainty and stability which men of business must have, that “the 
commercial world” demands such rules “because no one . . . engages 
in complex commercial undertakings trusting to” decisions resting on 
uncertain exercise of “discretion.” Paradoxically, arbitration, with 
its freedom to disregard the legal rules, seems to function best in 
dealing with business disputes and not with those disputes which 
arise from angry personal feelings—where, on the whole, legal cer- 
tainty has been said to be as of far less importance. One suggested 

* Reprinted by courtesy of the author and publisher. Jerome Frank, Courts 
on Trial, pp. 376-7 (Princeton, New Jersey: Princeton University Press, 1949). 

1See Radin, Law as Logic and Experience (1940) passim. 

2 “Experience teaches,” says Dean Sturges, “that an arbitral adjustment of 
a business dispute leaves the parties susceptible to further business dealings. 
What is more significant, the use of future-dispute (i.e., arbitration) clauses 


(in contracts) often induces the parties to resolve their own misunderstandings 
before they require a formal arbitration.” 
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explanation of this paradox is that businessmen who arbitrate have 
less interest in the legal rules than in the customs of their trade, 
which they feel will receive more attention from arbitrators ac- 
quainted with those trade customs than from the courts.’ That ex- 
planation does not wholly satisfy, since arbitrators can, and some- 
times do, ignore those customs. 





Let the Record Speak: Arbitration in the Theater 


Ever since arbitration under the administration of the American 
Arbitration Association was adopted by the Actors’ and Chorus 
Equity Associations twenty-four years ago as the standard procedure 
for settling controversies arising out of their contracts and regula- 
tions, the number of controversies actually brought to arbitration has 
decreased steadily. In 1926, over sixty disputes were settled by 
arbitration ; in 1945-46, only nine. And in the past year, a record 
low of one single dispute was brought before an arbitration tribunal. 

Many other controversies arose during the past year, wherein oral 
or written demands for arbitration were instituted by Equity’s legal 
department. However, these were adjusted between the parties be- 
fore a formal demand was filed with the American Arbitration 
Association. Equity’s associate counsel, Rebecca Brownstein, thus 
expressed her agreement with J. Noble Braden, Tribunal Vice Presi- 
dent of AAA, who said in his annual report to Equity: “It has been 
the position of our Association that the use of an arbitration provi- 
sion in a contract is not only an insurance that disputes will be 
promptly disposed of but a provision which, because of the good will 
engendered by its use—the speed with which disputes are concluded 
—will eventually cause the parties to settle their controversies with- 
out using the final step of arbitration.” 

Arbitration thus not only provides the means for expeditious and 
amicable settlement of disputes, but also lays a foundation for har- 
monious relations which result in adjusting differences without resort 
to the formal arbitration mechanisms. The record speaks for itself. 

3 When businessmen choose arbitration, in part, they do so because court 
trials often involve more delay and expense; because of the exclusionary 
rules employed by courts which often shut out important evidence in trials; 
ecause juries are too much swayed by prejudice; and because, in many 


arbitrations, the arbitrators are men well acquainted with the usages of the 
Particular trade or business of the disputants. 








The American Pattern of Arbitration 
The Need for Organized Education 


Francis Kellor* 


The American Arbitration Association is approaching its twenty- 
fifth year of service in the field of voluntary arbitration. It is still 
the only educational and scientific organization whose activities are 
entirely devoted to the advancement of a science of arbitration 
through the voluntary initiative of parties referring their disputes 
to processes of pacific settlement, without recourse to the courts. 

Since the year of its founding in 1926, more than 30,000 con- 
troversies have been settled by parties through the voluntary use 
of the Association’s facilities. Impressive as is this record, of 
equal though less tangible importance is the contribution made to- 
ward the advancement of the idea and ideals of arbitration and 
their incorporation into the American way of life. 

Perhaps its greatest contribution has been the encouragement 
given to persons in dispute to use pacific rather than forceful means 
of settlement. But it has also given individuals confidence in their 
own powers to settle their difficulties without relying upon courts 
or governmental regulations and it has so far succeeded that arbitra- 
tion has become a way of American thinking and living. Thou- 
sands of collective bargaining agreements and other thousands of 
commercial contracts, containing promises to arbitrate in the event 
of disputes arising in the future, attest to this belief. The many 
organizations that support or use arbitration in their daily opera- 
tions, indicate somewhat the extent to which Americans subscribe 
to the use of arbitration. The growth in beneficent arbitration laws 
and the yeoman service rendered by members of the bar and other 
professions in their enactment or improvement, place emphasis upon 
the value of individual initiative and self-responsibility not only for 
settling their own disputes, but for the control and prevention of 
many other disputes from becoming economic hazards to the indi- 
vidual and to the nation. 


In setting a pattern of arbitration, the early efforts of the Asso- 
* First Vice President, American Arbitration Association. 
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ciation were directed toward the clarification and unification of 
the operational processes of arbitration, to the establishment of work- 
able machinery that would aid the individual in his efforts to help 
himself, and to the use of procedures that would insure the making 
of a just and fair award by the arbitrators—thus advancing the 
cause of justice generally. In this process, two things have clearly 
stood out. 

The first has been the setting of standards. It has been pioneer 
work to devise rules that set standards rather than regulations and 
to devise codes of ethics that suggest desirable conduct on the part 
of both parties and arbitrators. It has been pioneer work to devise 
administrative standards for the operation of simple machinery, de- 
signed only to help the disputants successfully manage their own 
settlement of the issue. 

The second is the concept that there are two complementary 
processes in the American pattern of arbitration. These are the 
tribunal and court processes. Americans have learned that through 
their own efforts and in tribunals of their own choice maintained 
by themselves that, so long as their own good faith prevails, they 
may voluntarily settle any of their disputes by themselves without 
recourse to courts. This is the self-initiative, self-dependent con- 
cept, native to American thought and tradition. In this belief, they 
have established and now maintain, through their own individual 
resources, free systems of arbitration tribunals, not only in the 
American Arbitration Association but through countless other or- 
ganizations. It is through the making and observance of contracts 
or collective bargaining agreements that contain arbitration provi- 
sions that this self-regulative system has grown. 

Since such contracts and agreements are often subject to different 
interpretation, and since good faith is not always sufficient for in- 
dividual self-regulation to prevail, arbitration laws have wisely pro- 
vided safeguards against possible fraud or misconduct on the part 
of the arbitrator, as well as safeguards against coercion, fraud or 
differences over whether a contract to arbitrate has been made. When 
such issues arise, they are in the nature of an appeal to the courts, 
not on the merits of the issue, but. upon the existence of the con- 
tract to arbitrate and upon the conduct of the proceeding. It is, 
therefore, optional with any parties, whose own self-regulative powers 
are insufficient, to bring such matters to the court for final determi- 
nation and for the enunciation of principles that often become guid- 
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ing standards for better individual action. But before doing so, 
parties must have agreed to try arbitration as a self-determining 
method and to test their own good faith in its performance. 

The American pattern, with its reliance upon individual initiative 
and responsibility in the settlement of economic disputes, is peculiar 
to and dependent upon the American concept of individual freedom, 
the free enterprise system and allowance of wide opportunities to 
the individual. It has its permanence in the American way of life 
and exists as an operational institution in the advancement of 
American civilization. 

While great advances have been made in the operational aspects 
of arbitration, in mechanics and procedures and in usage, it cannot 
be said that arbitration is integrated on a parity with other great 
istitutions in the cultural, scientific and economic life of America. 
It is in the condition that medicine, law, accounting, journalism, 
the social services and similar activities were many decades ago. 
This retardment appears to be largely due to the absence of organ- 
ized and systematic research, education and training in the subject. 
Arbitration has not attained the importance these attributes have 
given to comparable subjects. Therefore, if it is to become perma- 
nently integrated in American life, much more direction must be 
given to these aspects. 

Consciousness of this need is widely apparent. The volume of 
publications, especially in the labor-management arbitration field, 
has greatly increased, bringing to bear upon this subject a wide 
divergence of thought and discussion. Instruction is also appearing 
in leading universities and colleges. Conferences and discussions are 
multiplying. The inclusion of arbitration in articles and periodicals 
is gaining in volume. Clarification of the respective functions of 
bargaining and judicial processes in the settlement of disputes is 
progressing. 

There is, however, no comparable educational progress in the field 
of commercial arbitration, in either its national or international as- 
pects. This is due primarily to the fact that commercial disturbances 
are confined to a narrower area and do not ordinarily bring about 
work stoppages and community losses and hazards; and also because 
the close relation between controversy and war has not been graphi- 
cally studied or presented. 

A directive voice in the maze of publicity, discussion and study 
is still lacking. There is no authoritative center where scientific 
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research in arbitration has its seat, where the lessons of history, 
philosophy and experience can be brought together and evaluated, 
where sound principles can be distilled from the many discussions 
and decisions that are now in progress. Had the teaching of law, 
medicine, accounting, engineering and other subjects continued to 
follow as haphazard a course, with such conflicting views and opin- 
ions as exist in arbitration, the achievements would have been equally 
inconclusive. 

What direction should education, research and training in arbi- 
tration take in order to integrate arbitration firmly as an element 
in American life? Where will leadership be centered and by what 
scholars and experiments will a science be evolved? By what means 
can the best thought and experience on the subject be assembled? 
How can the idea of arbitration as a real attribute of civilization 
become the possession of the youth of America? 

The course taken in answering these questions may well determine 
the future of arbitration’s place in America. 





Periclean Greece, in 500 B.C., experienced the same difficulty in 
expediting its litigation procedures as we experience today throughout the 
world. In order to defray the burden on the courts, public arbitrators were 
chosen by lot from a roster of citizens over sixty years of age. The 
parties to the controversy were heard by any one of these, again chosen 
by lot immediately before the arbitration proceeding, each paying the 
arbitrator a small fee. Acting first as a mediator, if he failed to reconcile 
the parties, he announced his decision, which was solemnized by an oath. 
Appeals were permitted to the courts, but the courts generally refused to 
hear minor cases which had not first been submitted to arbitration. 




















Arbitration: An Institutional Procedure 


Kenneth S. Carlston* 


The article of my colleague, Professor McPherson, in the last 
issue of The Arbitration Journal, concerning the role of precedent 
in labor arbitration proceedings,’ calls attention to a recent tendency 
in arbitration procedure which should be a source of genuine concern 
to those interested in the sound growth and development of the 
arbitration process. 

While the focal point of a labor arbitration, like the focal point of 
a litigated case at law, is a dispute, the context in which the dispute 
is to be viewed and decided is entirely different in each instance. 
The strength of the arbitration process in labor disputes lies in its 
ability to promote the functioning of the industrial institution, i.e., 
the particular industrial establishment, the malfunctioning of which 
has provoked the particular dispute. The strength of the legal 
process lies in its ability to promote the rule of law in our national 
society. The labor arbitration case concerns itself with the function- 
ing of an institution, usually a corporate institution. The case at 
law concerns itself with the functioning of our politically organized 
society. The decision in a labor arbitration case must seek a just 
solution, and adjustment, of the tensions between the parties; it 
must seek to alleviate conflict between groups, i.e., management and 
labor, whose greatest interest lies in cooperation within the institu- 
tion of which they are part. The decision in a case at law must 
seek a uniform rule or norm that will best harmonize the conflicting 
interests, not only of the litigating parties, but also the demands and 
expectations of all relevant groups within the framework of the 
national society. 

The task of the arbitrator is to ascertain “the inside story” of the 
dispute with which he is confronted.2, Unhampered by technical 


* Professor of Law, University of Illinois. 


1 McPherson, “Should Labor Arbitrators Play Follow-the-Leader?”, Arbt- 
tration Journal, N. S., vol. 4, p. 163. 


2In a recent radio broadcast comprising a personal sketch of Cyrus W. 
Ching, it was said that one of the sources of his success as a labor mediator 
was his wide circle of friends throughout the country, who could give him 
“the inside story” of almost any dispute. 
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legal rules of evidence, it is his role to seek out every fact, remote 
as well as immediate, which led to the particular dispute and thus to 
arrive at a decision which will, as far as possible, eliminate the 
maladjustments which have engendered the conflict. His horizon 
is the institution within which the conflicting parties function; his 
goal is the attainment of an award or decision which will enable 
those parties thereafter to function more smoothly and efficiently 
within the institution. The very term “labor grievance” means that 
the laboring element of the particular institution is dissatisfied with 
its position within the institution, and points to the necessity of the 
arbitrator finding a solution whereby the laboring element may be 
brought into harmonious relationship with the other elements of the 
industrial institution. The following description of the arbitration 
process is pertinent: 


“Arbitration . . . as it is applied today, actually destroys the 
cells that cause the dispute by a final determination of what- 
ever claims these cells of controversy give rise to. It goes 
deep into the causes, sifts the facts and, unhampered by legal 
technicalities, sees that justice is administered. This use of 
arbitration has established the principle that only the adminis- 
tration of justice finally and fully destroys a dispute.”* 

Professor McPherson accordingly very correctly limits his inquiry 
to the questions “whether an arbitrator should seek guidance from 
the decisions of others in cases involving different parties and 
whether the parties can appropriately cite such decisions in support 
of their arguments.”* (Italics supplied.) In other words, it may 
well be that the smooth functioning of the particular corporate insti- 
tution within which a similar prior labor grievance has arisen will 
demand that the prior award thereon be followed, provided it be a 
sound award. But the real question at issue is whether an award 
made between different parties, involving a different institution, and 
necessarily with a different history of management-labor relations 
and industrial environment, can have any persuasive influence as a 
right solution of a conflict. 

On the other hand, when we turn to the role of precedent in our 
system of common law, one of the greatest common law lawyers 
of the nineteenth century expounded the contemporary theory of 
precedent in the following terms: 


’Kellor, Arbitration in Action, p. 4 (New York, 1941). 
*McPherson, supra note 1 at p. 164. 
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“Our Common Law system consists in the applying to new 
combinations of circumstances those rules of law which we 
derive from legal principles and judicial precedents; and for 
the sake of attaining uniformity, consistency and certainty, 
we must apply those rules, where they are not plainly unrea- 
sonable and inconvenient, to all cases which arise; and we 
are not at liberty to reject them, and to abandon all analogy 
to them, in those to which they have not yet been judicially 
applied, because we think that the rules are not as convenient 
and reasonable as we ourselves could have devised. It appears 
to me to be of great importance to keep this principle of 
decision steadily in view, not merely for the determination 
of the particular case, but for the interests of law as a 
science.”® (Italics supplied.) 

The necessity of following precedent in our system of law ac- 
cordingly grew out of the fact that our courts were engaged in 
developing and maintaining consistent rules for action within the 
political institution, namely, the organized political state. The same 
requirements of “uniformity, consistency and certainty,” as Pro- 
fessor McPherson recognizes, may impel an arbitrator “to maintain 
consistency with his previous decision in cases involving the same 
parties” (italics supplied), for he is then working within the same 
institution, and engaged in developing sound rules for action within 
that institution. But the requirement of consistency loses its force 
when the prior award is viewed from a different institutional back- 
ground. 

No arbitration award can report all of the imponderables, all of 
the evidence, considered by the arbitrator in reaching his decision. 
Yet if an award is to become a guide for another arbitrator in reach- 
ing a decision, it is as important to know that which was excluded 
from consideration as it is that which was considered material for 
decision. In the application of the rule of stare decisis in the law 
courts, one authority has said that in finding the principle of a case 
it is “necessary to establish what facts were held to be immaterial 
by the judge, for the principle may depend as much on exclusion as 
it does on inclusion.”® The significance of a decision lies in the 
entirety of the context out of which the dispute arises and all the 
circumstances, explicit as well as implicit, considered by the arbi- 


trator. 
* Per Parke J., Mirehouse v. Rennell, 1 Cl. & F., 527, 546 (1833). 


* Goodhart, “Determining the Ratio Decidendi of a Case,” Yale Law Journal, 
(1930) vol. 40, p. 161 at 182. 
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The practice of resorting to the reasoning of arbitration awards 
rendered between different parties as a means for the determination 
of the particular dispute with which an arbitrator is confronted, in 
reality involves an abnegation of the arbitrator’s role and respon- 
sibility. Arising out of a different institutional environment, it 
can be only pure coincidence that a previous award, which may be 
sound as between one set of parties, could lead to justice as between 
an entirely different set of parties. The practice involves a complete 
misconception of the nature of the arbitration process. It is not the 
role of the arbitration process to set up an “extra-legal” system of 
common law, paralleling the common law of our politically organized 
society. It is rather the responsibility of an arbitrator to bring order 
and justice within the particular institution concerned, whose in- 
ternal conflicts and stresses have provoked the dispute. Unless the 
arbitrator conscientiously assumes and discharges that responsibility 
by a careful examination and weighing of the facts, and the facts 
only, and without being influenced by any supposed authority of 
other awards arising out of apparently similar, but in reality differ- 
ent, circumstances, his decision will not be the effective instrument 
for justice that it otherwise might be and his action will not pro- 
mote the best interests of the cause of arbitration. When an arbi- 
trator permits himself to be influenced by consistency rather than by 
justice, it will be a sad day indeed. 

















Standards of Evidence in Arbitration Proceedings 


Robert Abelow* 


Because of the tremendous growth of arbitration within the past 
few decades, many new agencies and tribunals have been created to 
deal with the subject and to appoint arbitrators when requested to 
do so. Few of these groups, however, have promulgated rules and 
regulations to which arbitrators or parties may look for guidance. 
The American Arbitration Association has gone farthest along these 
lines, but except for this agency, the rules of the other tribunals and 
boards offer little help. It is the purpose of this article to discuss 
the question of evidence in arbitration proceedings, to suggest that 
the time has come to re-examine existing concepts and to point out 
the advisability of promulgating some definite standards for the 
guidance of arbitrators and parties alike. 

At the outset let me state that I do not desire to transform the 
arbitration process into a formal, highly legalistic affair hidebound 
by strict rules and surrounded with legal mumbo jumbo. Nor do I 
expect that every arbitrator will have to be a lawyer and every 
party represented by counsel. I would not want to lose the informal 
and friendly spirit of arbitration or encourage delays by surrounding 
the process with technicalities. But I believe that knowing and 
abiding by some fundamental rules of evidence will have no ill effect 
on the process, but on the contrary, will make arbitration a more 
perfect means of obtaining swift and true justice. 

Before standards for the acceptance of evidence are to be consid- 
ered, there must be ageement as to the nature of the arbitration 
process. The American Arbitration Association has from its very 
beginning been the strongest advocate of arbitration as a judicial 
process. It has rejected time and again the concept that the task 
of an arbitrator is not to judge but to reconcile.* 

Also, there seems to be developing two separate codes in arbitra- 
tion—one for commercial disputes and the other for labor disputes.’ 


* Member of the law firm of Weil, Gotshal and Manges, New York City. 


* Frances Kellor, American Arbitration, New York: Harper & Brothers, 
p. 26 (1948). 


8. Noble Braden, “Problems in Labor Arbitration”, Missouri Law Review, 
Vol. 13, No. 2, p. 145 (1948). 
252 
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While generally, arbitrators regard commercial disputes as subject 
to the restrictions of a judicial process, labor arbitrators seem to 
feel that mediation or conciliation is an essential ingredient of their 
functions. There should be a re-examination of divergent concepts 
and an attempt made once and for all to fix the nature of the arbitra- 
tion process with regard to labor disputes. 

An arbitrator possesses extraordinary power for he is not only 
the judge, but he is also the jury and the court of appeals. Except 
for carefully defined reasons (which do not include errors in judg- 
ment) his award is unassailable. His power is thus far greater than 
that of any judge whose decisions are subject to review. We can 
accept as a fact that the arbitrator today is a man of integrity, good 
conscience, fairness, impartiality and wisdom. Certainly most of 
those who have been carefully screened by the recognized agencies 
which suggest arbitrators under their procedures would meet these 
customary standards. But that does not necessarily mean that each 
of them is qualified by training or experience to conduct a hearing 
properly and to give due weight to testimony or evidence presented 
to him. Why do we assume that every arbitrator is qualified to 
judge the worth of evidence without observing some fundamental 
and time tested standards? Why must we impose upon parties the 
problem of guessing what a particular arbitrator believes should be 
admitted? Why cannot there be some uniformity both for the 
guidance of parties and for the guidance of arbitrators? Why 
should arbitrators be allowed to disregard completely the safeguards 
that have been developed through trial and error so that evidence may 
be correctly evaluated ? 

Evidence is accepted to include all the means by which an alleged 
matter of fact, the truth of which is submitted to investigation, is 
established or disproved.* Whenever an arbitrator is called upon to 
determine the acceptance or non-acceptance of some question of fact, 
certain information bearing on the question must be submitted to him 
in order to bring about a persuasion or create belief either affirma- 
tive or negative as to the facts in dispute or issue. Rules of evidence 
are designed to control the means by which the truth or falsity of the 
fact may be established. Essentially the judicial process is a process 
of search and comparison. 


. < eed on Evidence, 16th Ed., Sec. 1; Richardson on Evidence, 5th Ed., 
c de 


* Richardson, loc. cit. 
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It is not proposed that the existing rules concerning evidence be 
changed. It is proposed, however, that an informal, simplified set of 
guideposts be formulated to help arbitrators, especially lay arbitra- | 
tors, in the exercise of their discretion as to the admissibility of 
evidence and the probative value of evidence. 

The rules and standards for arbitrators are hidden in the law 
books and will only be ascertained by those who look for them. 
They have been enunciated in cases where, under existing statutes, 
a party to the arbitration proceeding has sought to enforce an award 
in his favor, or has attempted to set an award aside because of cor- 
ruption, fraud, partiality or misconduct. Some excerpts from re- 
ported decisions will be revealing. 

Arbitrators need pay no attention to rules of evidence. They are 
not confined to what a court or law would conceive to be “material.” 
Before them there is no definition of “issues” by “pleadings” and 
no basis for fixing the scope of examination of a party before trial. 
Nor is the “burden of proof” a concept of any concern to them. 

Courts may not indirectly interject their rules of procedure or of 
evidence into an arbitration except in so far as clearly warranted by 
statute or necessity.® 

The award of an arbitrator cannot be set aside for mere errors of 
judgment either as to the law or as to the facts. If the arbitrator 
keeps within his jurisdiction, and is not guilty of fraud, corruption 
or other misconduct affecting his award, it is unassailable, operates 
as a final and conclusive judgment, and however disappointing the 
parties must abide by it.” The refusal of an arbitrator to examine 
witnesses is sufficient misconduct to induce the court to set aside his 
award, though he may think he has sufficient evidence without them. 
If arbitrators refuse to hear evidence pertinent and material to the 
controversy, it is such conduct as will vitiate the award.® 

5 Matter of Schwartz, 127 Misc. 452; In re Landegger, 54 N. Y. S. 2d 76, 
modified 269 App. Div. 736; Lumbard vy. Holdiman, 115 Ill. A. 458, 462; 


Boston Water Power Co. v. Gray, 7 Metc. 131, 165 (Mass.); McCrue v. 
Robeson, 6 N. C. 127; Sabin v. Angell, 44 Vt. 523. 

6 Ibid. 

7 Matter of Wilkins, 169 N. Y. 494, 497; Hoffman v. DeGraaf, 109 N. Y. 
638; Masury v. Whiton, 111 N. Y. 679; Fudickar v. Guardian Mut. L. Ins. Co., 
62 N. Y. 393; Corpus juris, Vol. 5, Sec. 195, p. 92; Sabin v. Angell, 44 Vt. 523, 
526; Vaughn v. Graham, 11 Mo. 575; Pike v. Gage, 29 N. H. 461. 

8 New ag e Practice Act, Sec. 1462; U. S. Arbitration Act, U. S. C. A., 
Title 9, Sec. 10. 

Halstead v. , = 82 N. Y. 27. See also: Van Courtland y. Underhill, 17 


Johns. 405; In re Small, 23 Ont. A. 543, 546; Roberts v. Consumer Can Co., 
102 Md. 362, 62 A. 585, 
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Despite these liberal rules regarding the consideration of evidence, 
there are certain acts by arbitrators which will result in the vacating 
of their awards. Thus, in one case the arbitrator based his decision 
on material facts which were discovered by him outside of the arbi- 
tration proceedings and on his own independent investigation. The 
court remarked that although he acted in good faith and there was 
no “taint” of corruption or fraud there was prejudicial error because 
“plaintiff knowing nothing of the evidence, had no opportunity to 
rebut or even to explain it.” The award would not have been 
affected, however, if the investigation had been directed to “facts of 
trifling importance or facts of such a nature to preclude reasonable 
contest.”® In another case, the court upset the award because the 
arbitrator had decided the controversy on the basis of written state- 
ments of both sides and refused to allow plaintiff to introduce his 
own witness’ oral testimony as to the inaccuracy of defendant’s 
written statement.?° 

Having proposed that rules or standards for the receipt of evidence 
should be promulgated, I suppose it is incumbent upon me to make 
some specific suggestions along these lines. My first suggestion 
would be to have the entire subject examined by panels consisting 
of the administrators of the arbitration process, by arbitrators them- 
selves and by representatives of all groups using the arbitration 
process. Conferences along these lines have often been held in the 
past and out of them have grown the present rules, guideposts and 
standards. Agreement should be reached, if possible, defining the 
nature of the arbitration process. If it is to be treated strictly as a 
judicial process, without distinction between commercial and labor 
cases, it should be so plainly stated and the principle should be em- 
bodied in the codes of arbitration. If, on the other hand, it is agreed 
that different standards are advisable in labor arbitrations and that 
the concepts of mediation, mutual acceptability and the like are 
necessary, that doctrine should be enunciated and all concerned should 
be informed. 

But no matter what decision is made concerning the nature of the 
arbitration process, certain standards regarding evidence should be 
enunciated. I hesitate to call them “rules,” or talk of “admissibility 
of evidence” because those expressions carry the tinge of formalism, 
or technical observance, or might be regarded as designed to prevent 


® Berizzi Co. v. Krausz, 239 N. Y. 315, 319-20. 
10 Halstead v. Seaman, 82 N. Y. 27. 
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parties from fully and completely stating their cases. I would rather 
refer to them as “standards for guidance” because I would want to 
keep as broad as possible the discretionary powers of an arbitrator 
to receive or reject evidence. I would want to have these standards 
flexible rather than rigid and I would rather err on the side of 
permitting more evidence rather than less. With these general 
thoughts as a preface, I should like to make the following observa- 
tions and suggestions: 


1. Hearsay Evidence 


In simple language, hearsay evidence is evidence either oral or 
written of the existence of a fact based not on the witness’ own 
personal knowledge or observation, but on what someone else said. 
The reason for rejecting hearsay evidence is the desirability of test- 
ing testimony by cross-examination.** I would say that hearsay 
should be excluded where direct or personal testimony is available 
and can be offered. Where such direct testimony is available, and 
an arbitrator so decides, I would do away with the idea that hearsay 
evidence “should be accepted for what it is worth.” I would reject 
it entirely and insist that the party asserting the fact be required to 
prove it directly, and not otherwise. Only where it becomes crystal 
clear that direct evidence is not readily available would I accept 
hearsay evidence for what it is worth. 


2. Cross-Examination 


As concisely stated by the authorities on evidence, the one test 
relied upon to expose weakness and to test the value to be given to 
statements is the cross-examination of witnesses. The object of 
cross-examination is to test the witness’ opportunities for observa- 
tion, his attentiveness in observing, the strength of his recollections, 
and his disposition to speak the truth. The statements or reports 
of a third party cannot be subjected to these tests and it is often diffi- 
cult to decide how the facts were ascertained and what weight should 
be given to them. Cross-examination of witnesses is one of the 
cornerstones of the administration of justice. Truth frequently can- 
not be determined without it. If the arbitration process is truly a 


11 Richardson, op. cit., Sec. 240, p. 182. 


12 Ibid. Sec. 242, p. 182. 
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judicial process, then the opportunity for cross-examination must be 
always present.*® 


3. Evidence of Prior Offers of Settlement 


An offer of settlement made prior to the submission of a dispute to 
arbitration indicates merely a desire for adjustment and does not 
constitute an admission of liability or responsibility. If we are to 
regard the arbitration process as a judicial process, then we should 
follow the rule of law that testimony or evidence concerning an 
attempted compromise of a dispute should be excluded at the hearing. 
Under a contrary rule, no attempt to adjust disputes amicably prior 
to arbitration can safely be made. 

Those experienced in the labor field know well that the arbitrator 
will have presented to him, probably in the first ten minutes of the 
hearing, the last offers made by the parties. Being aware in advance 
of the inclination of labor arbitrators to decide the issue within the 
limits marked out by the parties during bargaining sessions, skilled 
negotiators most often hold back their final proposals and do not 
make them unless they are sure that they will be accepted. Arbitra- 
tion of labor disputes has been frequently referred to as an extension 
of the bargaining process. In practice, however, the tendency of 
arbitrators to give great weight to prior settlement offers frequently 
works out as a deterrent to free and true collective bargaining. 

If, as in law, prior offers of settlement and compromises were to 
be excluded as part of the proof in an arbitration proceeding, this 
tendency to hold back might be decreased if not eliminated. 


4. Documentary Evidence 


Such evidence, in order to be received, should be authenticated by 
reference to its source and supported, if necessary, by further proof 
regarding its reliability. Too frequently are writings or documents 
given weight without inquiry as to their exact adherence to the 
truth. All such evidence submitted in arbitration proceedings should 
be furnished to the other party who should be given full opportunity 
to controvert the facts contained therein. This is the usual practice 


now but should be plainly set forth in standards which are proposed 
for adoption. 


*8 Gellhorn, “Cases and Comments,” Administrative Law, Chap. VI, p. 510. 
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5. Improper, Immaterial or Irrelevant Testimony 


Where an arbitrator decides, upon inquiry, that the testimony or 
evidence offered is not germane to the case or would add nothing 
to the final solution of the problem, such evidence should be rejected 
and not received at all. Human nature being what it is, an oft 
repeated statement even though completely erroneous, and not related 
to the issues involved, may take on the semblance of truth and this 
cumulative effect indeed may hide or distort the truth. Rejection of 
flimsy evidence would soon result in the offering of proper evidence 
and the more careful preparation and presentation of cases to arbi- 
trators. 


6. Evidence of Custom and Practice 


Arbitrators should be encouraged to call for and accept testimony 
or evidence concerning the custom or practice of a particular busi- 
ness or industry involved in a dispute. Arbitrators should not rely 
solely upon their own version or experience as to what custom or 
practice prevails. Frequently, arbitrators draw upon their own expe- 
rience and come to conclusions regarding customs and practices which 
are not necessarily the customs and practices in the industry or situa- 
tion with which they are immediately concerned. It should be made 
clear that this type of evidence, like all others, is to be “laid on the 
table” and subjected to the critical examination of all concerned 
through inquiry and cross-examination. 


7. Off-the-Record Conferences 


These should be forbidden. In most cases, such conferences might 
well constitute misconduct of a nature sufficient to set aside an award. 
They are part of a mediation process and not of a judicial process. 
Information thus obtained is not subject to the safeguards of search- 
ing cross-examination. Each party should have the inalienable right 
to be confronted with the evidence that the arbitrator hears and is 
going to consider. This is not possible when the arbitrator hears 
something outside of the hearing room. 


8. Other Independent Inquiries 


Arbitrators should be instructed that no evidence is to be consid- 
ered except that which is presented at the hearing. I know from 
personal experience that arbitrators, before deciding, sometimes ask 
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others how they would decide and solicit opinions from those who 
have not heard all the facts. They should be told in advance that 
this type of inquiry is improper and must be avoided. 

* * * * * * 

What has heretofore been written concerning standards of evidence 
is merely suggestive. The standards set forth are neither original 
nor novel. They are well known to every lawyer. Experienced arbi- 
trators are aware of them, too, but in a rather vague sort of way. I 
argue for their embodiment in a manual that will guide all who 
avail themselves of arbitration. 


“What is needed now is not acceptance of arbitration but edu- 
cation and enlightenment regarding the process. Labor, man- 
agement and arbitrators must distinguish arbitration from col- 
lective bargaining and mediation. Labor arbitration must con- 
form to the established principles and standards laid down in 
common and statutory law. It must not and cannot be sub- 
jected to change and variations at the whim of an arbitrator. 
* * * The time has come to stop, consider and decide that 
arbitration is a judicial process, that its standards and princi- 
ples as laid down by law will be observed. The time has come 
to review the experience of the last ten years and reform the 
practices that have brought criticism and condemnation.”** 


Arbitration, whether in the commercial field or in the labor field, 
is not and never will be an exact science and it is not suggested that 
any set of standards will make it so. But, certainly, we have ad- 
vanced far enough in the field to come to an agreement finally as 
to the nature of the proceeding, to set it forth plainly, and to compel 
acceptance of certain fundamental principles by those who desire to 
make use of the arbitration process. 


14 J. Noble Braden, op cit., p. 168. 





The expeditious character of arbitration as a means of settling con- 
troversies was recognized in an address delivered by Joseph D. Stecher, 
President of the Ohio State Bar Association, in which he said: “Impatient 
with the law’s delays, aggravated by procedural technicalities and uncon- 
vinced that our judiciary possesses superior wisdom, business men are, 
with recurring frequency, insisting upon the insertion in their important 
contracts of a clause providing for arbitration of any controversy arising 
thereunder.” 




















Standards for Arbitrators 
Under Compulsory Arbitration Statutes* 


Leo Weiss** 


At the present time nine states are enforcing statutes which out- 
law strikes by employees of public utilities, and which set up ma- 
chinery for compulsory arbitration of their disputes. Questions of 
constitutionality of these compulsory arbitration statutes are now 
coming before the courts, and the few decisions which have already 
been rendered make it clear that the drafters of the statutes have 
not always been sufficiently careful in protecting the constitutional 
rights of the parties with whom they were dealing. 

The problems of industrial relations are among the most impor- 
tant problems of our time, and we can be certain of one thing: any 
answer which is suggested as the panacea will undoubtedly prove 
to be of little value. It is in the guise of the panacea that compul- 
sory arbitration is presented to us.” 


Problems Arbitrators Must Solve 


The largest number of arbitration awards are rendered on the 
question of wage increases. Two problems especially prevalent in 
the public utilities industry because of its twenty-four hours a day, 
seven days a week, schedule are 1) changes in working hours and 2) 
premium pay for overtime work, for work on Saturdays, Sundays 
and holidays, and for night work. The companies usually want 
special consideration on account of the full-time operation, while the 
unions usually want to be treated as workers in other industries 
which do not have the same problem. Another recurring question 
is that of differentials to be paid within the company, between 
skilled and unskilled workers or between production and maintenance 
employees. Vacations are being sought by more and more unions 
in all industries, and public utilities is no exception. 

What criteria are available to the arbitrator, when such questions 
are presented to him? What material may he use in order to come 


* Extracted from a_longer and more detailed study entitled Compulsory 
Arbitration of Labor Disputes in the Public Utility Industry. 

** Chairman, University of Michigan Chapter, National Lawyers Guild. 

1 Florida, Indiana, Kansas, Minnesota (strikes against charitable hospitals 
only), Missouri, Nebraska, New Jersey, Pennsylvania and Wisconsin. 


2See Heubner, Compulsory Arbitration of Labor Disputes, 30 J. Am. Jud. 
Soc. 123 (1946). 
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to his conclusion on a sound, common sense basis, leaving the parties 
with the feeling that the decision was not made on any capricious 
or arbitrary ground? 


Standards for Arbitrators in Existing Statutes 


Of the nine state compulsory arbitration statutes, those of Minne- 
sota and Missouri do not even make a pretense of setting up stand- 
ards for guidance of the arbitrator. The New Jersey statute was 
recently declared unconstitutional precisely because no standards had 
been incorporated.* The Kansas statute declares that workers are 
entitled to a fair wage, and moral and healthful surroundings. Capi- 
tal is entitled to a fair rate of return. It is questionable whether such 
generalities are of any aid, or if they impose any restrictions on the 
unfettered discretion of the arbitrator. 

Realizing that constitutional and practical problems of the most 
intricate sort were involved, some of the state legislatures have 
attempted to circumscribe and to help the work of the arbitrator by 
specifically enumerating the standards he is to consider in writing 
a new contract. For example, the Florida Act provides: 


“The board shall establish rates of pay and conditions of 
employment which are comparable to the prevailing wage rates 
paid and the conditions of employment maintained by the 
same or similar public utility employers, if any, in the same 
labor market areas, and if none, in adjoining labor market 
areas in the state of Florida, and which in addition thereto 
bear 4 generally comparable relation to wage rates paid and 
conditions of employment maintained by all other employers 
in the same labor market area.’ 


This wording is almost identical with the statutes of Indiana, Ne- 
braska and Pennsylvania. The standard established is nothing more 
than a combination of industry and geographic area practices, which 
cannot be the sole criteria for the arbitrator if the results are to be 
reasonably satisfactory to the parties. 

It was perhaps to avoid such over-specification that the Wisconsin 
statute provides that it shall not be construed so as to preclude the 
arbitrator from taking into consideration other factors which are 
normally considered in the process of collective bargaining or volun- 
tary arbitration. Even without such a provision, arbitrators have 


3 State v. Traffic Telephone Workers Federation, 16 Lab. Cases par. 65, 162 
(N. J. Sup. Ct. 1949). 


‘Fla, St. Ann., tit. 15, sec. 453.08 (Supp. 1947). 
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refused to limit themselves to the standards listed in the statute, but 
have continued to use all the elements previously available to them. 
The standards are there as suggestions, and to meet constitutional 
objections. To make them the exclusive criteria would destroy some 
of the most valuable features of arbitration. 

Other attempts have been made to incorporate sensible standards 
into the compulsory arbitration statutes. Wisconsin requires the 
arbitrator to consider the value of the service to the consumer in 
the local operating area involved. In the absence of cases it is diffi- 
cult to tell just what this is intended to accomplish. Obviously, since 
the statutes refer only to public utilities, the service will always be 
of great importance to the consumer. If the legislature intended 
that the arbitrator put a price tag on the service to the consumer, 
and try to determine what is a reasonable portion of that price to 
award to the employees, then the arbitrator has been given a task that 
is too much for the mind of man. 

When the New Jersey statute which had contained no standards 
was declared unconstitutional, the legislature enacted a new law 
which undertook to meet the court’s objections. The relevant section 
is: 

“In making its findings, decision, and order the board shall 
give weight to a) the effect upon the public, b) the public 
need of continuing the operation of the utility, c) all relevant 
factors in the determination of wages, hours and working 
conditions through voluntary collective bargaining or arbitra- 
tion” (N. J. Laws 1949, C. 308). 
One may be forgiven for wondering whether a court which demands 
that standards be set forth in the act will be satisfied with the vague 
and uncertain criteria here set up. But that is another problem. 
Our concern is whether these criteria will help the arbitrator. Once 
again, since the statute applies only to public utilities, the award will 
always have a strong effect upon the public, and the public will 
always have a need for continued operation of the utility. The 
standard set out in paragraph ¢ adds nothing to the arsenal with 
which the arbitrator would have attacked his problems in its absence. 
He has complete freedom to decide which factors are relevant, and 
how much effect each of them should be accorded. There is no 
circumscription of his discretionary powers, and we are forced to 
the conclusion that this statute has accomplished nothing in the way 
of preventing the arbitrator from making his award on subjective 
bases. 
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Subjective vs. Fixed Standards 


Arbitrators under voluntary submissions have developed more or 
less fixed standards with which to attack the problems presented to 
them. Yet they have refused to bind themselves to follow any of the 
formal criteria if it will lead them to absurd results. If there is any 
standard in which they can be said to place more faith than any 
other, it is the standard of reasonableness, justice and equity. And 
this standard, of necessity, is a subjective one. 

Now there is nothing inherently wrong with an arbitrator using 
subjective standards. Where the parties have voluntarily submitted 
themselves to his good judgment, the question of fixed or subjective 
standards is not of great importance. But it becomes vital when the 
legislature takes away from the parties to a public utility labor dis- 
pute their right to deal with the problem as they see fit. 

How rational is it to say that a statute which has no standards is 
a violation of the constitution, but that legislation containing the 
unworkable and meaningless standards now present in the New Jersey 
Act overcomes constitutional difficulties? If compulsory arbitration 
is desirable, and if it is not open to the constitutional objections 
often made against it,° then it should be considered on the basis of a 
statute without any standards fixed for governing the arbitrator. 
Placing these criteria in the act deludes people who are not in close 
contact with the arbitration process and plants seeds of resentment 
against the award and a feeling of being taken advantage of by the 
political personalities responsible. 

A reading of the statutes compels the belief that standards of some 
sort have been adopted, but that their utility is at a minimum. If 
we are to have compulsory arbitration the system must depend mainly 
on subjective elements which the arbitrator will bring to the solution 
of their problems. This is true of voluntary arbitration and there 
is no valid objection to it in that field. It will be true of compulsory 
arbitration regardless of how the laws are constructed. If that is 
an objection to compelling the parties to submit to arbitration, then 
we must depend on other methods of solving labor relations contro- 
versies in the public utility industry.® 


> See Chas. Wolff Packing Co. v. Ct. of Industrial Relations of Kansas, 262 
U. S. 522, 43 Sup. Ct. 630 (1923). 

°For a discussion of possible alternatives to the process of compulsory 
arbitration see In Re Milwaukee Gas Light Co. (Wis.) and United Gas, Coke 
and Chemical Workers of America (CIO), 4 L. A. 537 (1946); Millis and 
Montgomery, Organized Labor, p. 828 (1945). 








Labor Arbitration in the News 


A grievance system for New York State employees, who are 
prohibited from striking by the Condon-Wadlin law under penalty 
of dismissal, will be the subject of a conference initiated by Governor 
Dewey between representatives of the New York State Civil Service 
Employees Association, and a three-member committee of state ad- 
ministrators drawn from the State Personnel Council, the Civil 
Service Department and the State Budget Division. Dr. Frank L. 
Tolman announced that the Association, of which he is president, 
had drafted a proposed executive order for the creation of a state 
personnel relations board with equal employer-employee representa- 
tion. “We have long felt,” he said, “that the establishment of such 
grievance machinery was essential to correct abuses that are corrected 
by more violent means in private industry.” Even in the absence of 
strike threats, recognition is thus taken by a government employer of 
the need for dispute-settlement machinery for its own employees, 
both in the interest of the public and to maintain friendly industrial 
relations in the state. 


Connecticut labor arbitration clauses covering disputes arising 
in connection with the interpretation or application of a contract 
were upheld in an action to set aside a Connecticut Board of Arbi- 
tration ruling in which the Board had both interpreted and applied 
the contract provisions. It was contended that the arbitrator’s au- 
thority should be limited to a determination of the meaning of the 
words, thereby requiring the institution of a legal action to give 
effect to the ruling. To cite an example of how this theory would 
work, an arbitrator might rule that a discharge was improper, but 
he would be without authority to order reinstatement; for that, the 
union would have to go to court. Testimony on this question was 
received from Professor Harry Shulman of Yale Law School, noted 
Ford labor-management umpire, who was called as an expert on 
labor contracts and arbitration. The Court’s refusal to adopt such 
a watered-down interpretation of arbitration agreements—which, 
according to one union leader, would constitute a “full employment 
bill for lawyers” in its multiplication of court actions—chalked up 
a decisive victory for labor arbitration in Connecticut. 
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Activities of state mediation agencies which were heretofore 
relatively inactive have been expanding as mediation, conciliation 
and arbitration processes enjoy ever-broadening applications. For 
example, the legislatures of California and Connecticut have recently 
enlarged the powers of their respective boards. The California 
Board may now act on its own initiative to offer mediation and 
investigative services. The Connecticut Board’s single panel has 
been increased to two, with further case load relief furnished 
through a provision for alternate members as needed. Also, the 
Connecticut Board’s effectiveness will be strengthened by a pro- 
vision making refusal to obey a Board subpoena punishable with 
contempt. 


“The Value of Fact-Finding Boards” was an interview with 
Judge Samuel I. Rosenman published in U. S. News and World 
Report, September 30, 1949. “The fact-finding board provides a 
last-minute resort to reason,” declared the Judge, but without the 
power to make recommendations, it is “deprived of most of its 
potency.” However, the Judge cautioned that “as soon as you make 
recommendations binding on both sides, it is no longer a fact-finding 
process; it’s compulsory arbitration,” which he regarded as undesir- 
able. Fact-finding boards perform their “best function” when ap- 
pointed by the President to deal with disputes in basic industries 
wherein a strike would have a serious effect on the nation’s welfare, 
the Judge continued. They sit as the “eyes and ears of the public,” 
and help to inform the public by ascertaining and publishing the 
facts. Judge Rosenman concluded that if properly used, this 
procedure can provide a stimulus to collective bargaining by replacing 
an atmosphere of “passion and strife” with one of reason, since 
fact-finding boards are designed “to promote a feeling of responsi- 
bility on both sides, not only to see that both sides get a square deal, 
but to see that the public interest is promoted and preserved.” 


Rarely used New York State Labor Law section 22 was invoked 
to settle the four-month Bell Aircraft strike after federal and state 
mediation and conciliation efforts failed. This section provides 
that if the New York State Board of Mediation certifies that its 
efforts to effect a voluntary settlement have been unsuccessful, the 
Industrial Commissioner may refer disputes affecting the public in- 
terest to a Board of Inquiry with power to investigate and make 
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recommendations but whose findings may be rejected by either party. 
Instead of completing its fact-finding task, however, the Board of 
Inquiry was transformed by agreement of the parties into a board 
of arbitration which will render a final and binding award. 


A Labor-Management Committee was organized by Louisville, 
Kentucky, citizens on the theory that, while it cannot be said that 
the presence of a respected and dispassionate third party must avert 
or shorten serious labor disputes, such presence may well have that 
effect. The Committee, whose activities were described in Changing 
Times, November 1949, is a mediation body composed of six public 
members and six representatives each from management and labor. 
It offers its services to both company and union when a serious dis- 
pute arises, and although generally welcomed, it does not try to 
force its way in. Some of the Committee’s other activities include 
acting as the city’s labor relations adviser, compiling a list and sup- 
plying arbitrators for specific disputes, providing a source of labor 
information and bringing together representatives of industry and 
labor on an informal, friendly basis. Although appointed three 
years ago by the Mayor, the Committee is free from political attach- 
ments and fills its own vacancies. Despite its youth, the Louisville 
Committee has already met with much success in averting threatened 
strikes and in settling many others after they had begun. It has 
gained the enthusiastic support of members of the community rep- 
resenting labor, management and the public as a whole. 


Maintaining a personal relationship with its employees has been 
the long-standing policy of Johnson & Johnson, a firm with 15,000 
workers in 35 plants all over the world. Robert Wood Johnson, the 
firm’s president, has recorded 44 short, informal talks which are 
played in plants in an effort to reach employees in a more personal 
manner and to have employees share in the knowledge of some 
of management’s problems. Mr. Johnson, who is convinced that 
“not only must a corporation be efficient, but it must also conduct 
itself as a good citizen,” covered such subjects as “Some Questions 
for Your Boss,” “Business Is People,” “Why Talk Things Over?” 
and others calculated to encourage friendliness and unity. That the 
resulting cooperative spirit has borne fruit is evident from the fact 
that despite the inclusion of an AAA arbitration clause in many 
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of their collective bargaining agreements, the parties have found it 
necessary to resort to arbitration only once in the last decade. 


Effective and democratic grievance procedure, a cornerstone of 
good industrial relations, has been advocated in a four-page circular 
published by the Industrial Relations Section of the California Insti- 
tute of Technology, entitled Handling Complaints and Grievances. 
The author, Professor Waldo E. Fisher of the University of 
Pennsylvania, believed that grievances and complaints, whether real 
or fanciful, cannot be ignored. On the contrary, they should be han- 
dled expeditiously and with the greatest tact if the employer-employee 
relationship is to engender loyalty and give rise to a lasting and pro- 
ductive experience. With this approach, the circular should prove 
a valuable aid for supervisory employees in day-to-day problems. 


The “Grand Old Man” of the labor movement died at the age of 
88 on November 1, 1949. William D. McMahon, veteran labor 
leader who organized horse car drivers and conductors into the 
Knights of Labor in the Eighties, was international president for 
53 years of what is now the Amalgamated Association of Street, 
Electric Railway and Motor Coach Employees (AFL). He believed 
in and preached the gospel of labor peace through arbitration—in 
union halls, before policy-making bodies and at executive board 
meetings. “Strikes were never intended to settle anything except 
which side is the strongest,” he used to say, and, therefore, “arbi- 
tration should always be among the chief goals of unionism. There 
isn’t a labor dispute that cannot be settled by arbitration.” 


Labor unrest in France has been attributed largely to the gov- 
ernment’s failure to utilize tried-and-proved methods of dispute- 
settlement. In Labor Movement Developments in France, 1944-49, 
a publication of the Office of Foreign Labor Conditions, Bureau of 
Labor Statistics, Joseph Minzes declared that one of the primary 
causes of French industrial disharmony has been “the lack of effec- 
tive government conciliation and arbitration machinery in the absence 
of national collective agreements provided by the law of December 
23, 1946. Such agreements were to include clauses relating to the 
settlement of disputes through conciliation and arbitration services 
in the Ministry of Labor.” 





Back Pay Awards and 
Unemployment Insurance Benefits 


Herman A. Gray* 


An arbitrator is called upon to determine whether a discharge 
was proper, with power, should he find the discharge unwarranted, 
to order reinstatement with payment for the wages lost. He con- 
cludes that there was insufficient ground for the discharge and he 
determines to direct reinstatement. He finds, however, that for all 
or some part of the period during which the employee was not at 
work, he received unemployment insurance benefits. What should 
the arbitrator do about these benefit payments in framing his award 
for back pay? 

The answer is, nothing. It is not his concern, nor within his 
power. 

The arbitrator derives his authority from the submission agree- 
ment and he must function within its limits. Commonly, the sub- 
mission agreement in a controversy of this kind merely states that 
the arbitrator is to determine whether the discharge was justified. 
Agreements that are well drawn also provide that the arbitrator, 
should he find that the discharge was improper, is to have the power 
to order reinstatement, with or without an award for the wages 
lost as he may think best. Often, even the latter provision is 
absent, nothing being said as to what the arbitrator may do should 
he fail to sustain the discharge. On the subject of any unemploy- 
ment insurance benefits which the discharged employee may have 
received, there is silence. The writer has never seen a submission 
agreement that has made any reference to this matter. 

Under that kind of a submission, the arbitrator simply would 
have no power in formulating his award to take into consideration 
possible unemployment insurance benefits. It is something which 
the parties did not submit to him and he cannot concern himself 
with it. 

The arbitrator may, of course, be disturbed by the thought that 


oe Member of the Faculty, New York University; member of the New York 
ar. 


268 











his 
for 
anc 


pos 
the 
do 


ha’ 
she 
rec 
res 
fu 
rel 
ou 








Back Pay Awards 269 





his allowance of full back pay will result in excessive remuneration 
for the time lost, i.e. the regular wages plus unemployment insur- 
ance benefits. Actually, as we shall see, such overpayment is not 
possible. But even if it did occur, it would still be a situation beyond 
the arbitrator’s power to correct. Suppose he felt that he ought to 
do something about it, where would he get the authority? 

And just what could he do? To avoid overpayment, he would 
have to direct that the amount of back pay due for the time lost 
should be reduced by the amount of unemployment insurance benefits 
received. But he could not stop there. For if he did, it would 
result in the enrichment of the employer at the expense of public 
funds. So the arbitrator would have to direct the employer to 
reimburse the unemployment insurance fund for the amount paid 
out by way of benefits and deducted from the back pay awarded. 
There can be little doubt that if the employer challenged such an 
order, it would be set aside as being outside of the power con- 
ferred upon the arbitrator by the submission agreement. 

The National Labor Relations Board some time ago became in- 
volved in a situation quite analogous. It found that employees 
vho had been discriminatorily discharged had, during the time it 
cook for the Board to consider and decide their cases, been engaged 
upon public work relief projects for which they had been remu- 
nerated. Troubled by the fact that the usual back pay order would 
result in overpayment, the Board established the practice of deduct- 
ing the amount so received from such projects. And, to avoid un- 
conscionable profit to the employers, it directed them to pay over to 
the public authorities the amounts so deducted. The validity of 
this kind of an order was challenged and the Supreme Court in 
Republic Steel Corp. v. N. L. R. B. (311 U. S. 7) held that the 
Board exceeded its authority in directing the employer to make 
reimbursement. While the situation was clearly one of public con- 
cern, it was for Congress to deal with it and not for the Board 
which can act only within the limits of the authority conferred 
upon it and which had not been charged with any responsibility 
in this matter. 

Directly pertinent is the fact that the Board began to apply to 
unemployment insurance benefits the same procedure which it had 
developed for dealing with work relief payments. It deducted the 
insurance benefits from the back pay and then ordered the employer 
to reimburse the insurance fund for the amount of the benefits so 
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deducted (Hanover Cordage Co., 12 N.L.R.B. 507; Pennsylvania 
Furnace & Iron Co., 13 N.L.R.B. 49). However, it quickly changed 
its position and now it orders full back pay without reference to 
any unemployment insurance benefits which the employee may have 
received. Its current practice has been sustained by the courts 
(N.L.R.B. v. Marshall Field & Co., 129 F. 2d 169, aff’d 318 U. S. 
253. See also Coon v. Liebman Breweries, decided by the U. S. 
District Court for New Jersey, July 22, 1949, reported in Commerce 
Clearing House Labor Law Reporter, Para. 65.330.) 

The position of the arbitrator would not be any different even if 
the submission agreement were out of the ordinary and were ex- 
pressly to submit the question of unemployment insurance benefits 
to him with authority to deal with it. Such an authorization would 
not be within the power of the parties to confer and the arbitrator 
would have to disregard it. 

Unemployment insurance is not the creature of the parties and 
they have no control over it. The conditions under which benefits 
are payable and the restrictions on their payment are prescribed by 
statute. Administration is entrusted exclusively to public authority. 
Whether in any given case benefits were improperly paid does not 
in any way depend on what the parties before the arbitrator may do 
or say, nor does it lie within his power to determine. It involves 
the construction and application of the statute which can be made 
only by the government officials charged with that function. Any 
decision by the arbitrator would not be binding on anyone and would 
be futile. 

Consequently, whether the submission agreement is silent on the 
subject of unemployment insurance benefits or whether it purports 
to deal with it, the arbitrator’s power remains the same. His duty 
is still only to determine whether the discharge was valid to begin 
with and, if he finds it to be invalid, whether to order reinstatement 
with pay for the time lost. The matter of possible overpayment 
because of the receipt of unemployment insurance benefits lies in 
other hands. 

Actually, however, arbitrators need not be disturbed since no over- 
payment will result in the event that they order the payment of back 
wages in full to employees who have received unemployment insur- 
ance benefits. While the effect of such an award upon unemploy- 
ment insurance rights has not yet been passed upon, in New York 
at least, either by the administrative tribunals or the courts, there is 
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clear precedent under the comparable back pay orders of the National 
Labor Relations Board. 

An arbitrator’s award of back pay to an employee found to have 
been improperly discharged is in character the very same as the 
Labor Board’s order of back pay to an employee held to have been 
discriminatorily discharged. Neither is an allowance of damages 
but rather a mandate to make whole the wrong done. Both are 
grounded in the premise that the employer-employee relationship 
continues because the employer’s attempt to end it was improper 
and therefore null. Both proceed on the assumption that the em- 
ployment really continued and, therefore, direct the employer to 
pay to the employee the earnings derived from such employment. 

Thus, the Court of Appeals in Matter of Tonra, 283 N. Y. 676, 
sustained both the Appellate Division and the Unemployment Insur- 
ance Appeal Board in holding that moneys paid by the employer 
pursuant to stipulation with the National Labor Relations Board in 
satisfaction of the employees’ claims for back pay constituted wages 
under the unemployment insurance law and must so be dealt with. 
The same position was taken by the Appellate Division in Matter of 
McCoy, 262 A. D. 790, with respect to the sum paid, pursuant to an 
order of the National Labor Relations Board, directing reinstate- 
ment of an employee with back pay. 

It follows that during the period for which the back pay is ordered 
the employee was not actually “unemployed” within the meaning of 
the statute so as to qualify him for unemployment insurance benefits 
and that if such benefits were paid before the back pay order was 
made the administrator can obtain their return. 

The precise question was determined in Matter of Skutnik, 268 
A. D. 357. There the court had squarely before it the right of a 
group of employees to insurance benefits for the period for which 
back pay was awarded them by the National Labor Relations Board. 
It denied their claim on the ground that they were not unemployed 
in the sense of the statute and it directed the repayment of those 
benefits which had already been paid prior to the issuance of the 
Board’s order. 

It should be noted that at the time this decision was written the 
unemployment insurance law (Labor Law, Art. 18, Sect. 502 (10)) 
prescribed two conditions for the existence of “total unemployment” 
for which benefits were to be paid: (1) a lack of all work, (2) a 
lack of all compensation. Obviously, employees who had received 
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back pay could not for the period covered by the back pay meet the 
second condition and, therefore, during that period were not “totally 
unemployed” within this definition. 

Since then the statute has been amended. The present provision 
(Labor Law, Art. 18, Sect. 522) omits the second of the two condi- 
tions and defines “total unemployment” simply as “the total lack of 
any employment”. However, this change of definition will not in 
any way alter the result. The back pay order itself is based on the 
concept that the employer-employee relationship was not broken and 
that in effect the employment continued. The administrators are 
certain to hold that during the period for which back pay is ordered 
the employee was not without employment and therefore not entitled 
to benefits. They will seek the return of any benefits which may 


already have been paid and they will be upheld both by the Appeal 
Board and the courts. 


1See, Social Security Board v. Nierotko, 327 U. S. 358, 365 in which the 
Supreme Court held that back pay granted under the National Labor Rela- 
tions Act must be treated as wages under the Social Security Act, saying: 
“Since Nierotko remained an employee under the definition of the Labor Act, 
although his employer had attempted to terminate the relationship, he had 
‘employment’ under that Act. . .” 





“Study by Candlelight” was alleged to have been painted by the Dutch 
post-impressionist Van Gogh, The artist’s nephew, Vincent W. Van Gogh, 
having questioned the authenticity of this unfinished self-portrait, was re- 
luctant to lend his very considerable collection for the New York Metro- 
politan Museum of Art exhibition, fearing a suit of slander of title. On 
the other hand, the portrait’s genuineness had been attested to by some out- 
standing European authorities. Recognizing that “the show must go on,” 
the officials of the Museum, in an unprecedented action, obtained an agree- 
ment from William Goetz, owner of the painting, and from Mr. Van Gogh, 
to submit the question to a panel of four experts who were to render a 
binding decision as to its authenticity. 

The panel, after study and discussing the painting at the Museum upon 
three occasions, declared itself “unwilling to accept the painting as an 
original Van Gogh” since “absolute proof of authorship or authenticity . . . 
is not regarded as being a possibility,” although they also pointed out that 


Pree the time available for the study, exhaustive analytical work was not 
feasible.” 
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Interesting Labor Arbitration Awards 


*Propriety of a transfer and subsequent dismissal was held not 
arbitrable where an employee in New York was notified of his trans- 
fer to St. Louis and was dismissed when he declined to go there. 
The contract set out four “just and sufficient” causes for dismissal : 
unsatisfactory work, malfeasance, lack of sympathy with the pro- 
gram of the employer-organization and the need for reduction or re- 
organization of personnel. The right of arbitration was specifically 
granted if the dismissal was for unsatisfactory work, malfeasance 
or discrimination because of union activities, but no mention was 
made of a remedy if the dismissal was based on the need for reduc- 
tion or reorganization of personnel or on lack of sympathy with the 
employer’s program. Elsewhere, however, the contract declared that 
a transfer without his consent of a New York employee to a place 
outside New York “shall be deemed a dismissal by reason of reor- 
ganization” unless it were on the ground of unsatisfactory work. 
The contract did not grant arbitration rights to such an employee, 
but neither did it exempt such a grievance from arbitration. Faced 
with this apparent ambiguity, the arbitrator turned to the intention 
of the parties. It appeared that although the employees had had 
contractual protection since 1945, the union had been trying unsuc- 
cessfully to obtain agreement from the employer to make dismissals 
for any reason subject to arbitration, having in fact made such a 
request relative to the 1949 contract shortly before the incident 
occurred giving rise to this proceeding. “These circumstances lead 
to the conclusion that the failure to provide for arbitration in cases 
of dismissals for reorganization was intentional and was meant to 
deny employees dismissed for such reasons the rights to have arbi- 
tration. The parties have so understood it, in the opinion of the arbi- 
trator, and their contract provides nothing to the contrary.” 


*Change in remedy with respect to appeals was held to apply 
not only to future cases but to any which had not yet reached the 
appeals stage. The 1945 collective bargaining agreement contained 
no time limit for appeals to arbitration from the company’s final 
decision on a grievance, but an agreement which specified a 30-day 
time limit was executed June 1948. On May 26, 1948, the union 


*The arbitration proceeding was administered by the American Arbitration 
Association. 
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filed a grievance which was rejected; it was rejected twice again on 
November 16 and 23, 1948. In December, the union notified the 
company that it would appeal to arbitration unless its demands were 
met. As the grievance arose under the old contract, and as the new 
contract came into effect before the company’s final decision, the 
question was, which contract governed the rights of the parties. De- 
ciding in favor of the 1948 agreement, the arbitrator found: (1) 
Inasmuch as arbitration procedure is a matter of remedy and not of 
substantive law, “the remedy that is prescribed at the time that the 
remedy is actually sought is the remedial procedure that should 
govern.” Moreover, since the appeals stage had not been reached 
when the 1948 contract was executed, the parties changed the reme- 
dial right “not only for future cases but for any which had not as 
yet reached the appeal stage.” (2) Since the company gave its final 
answer on November 23 at the latest, and since the union’s intention 
to appeal as expressed in its December letter did not constitute an 
appeal, the appeal filed March 31, 1949 was barred by the time-limit 
set by the parties. 


Employer waived its right to raise a jurisdictional question when 
it consented to process grievances arising from a walkout, despite 
its contractual right “to discharge or otherwise discipline” employees 
violating a no-strike pledge and despite the fact that, although the 
union had the right to present a grievance “if it is claimed an indi- 
vidual did not participate in the prohibited activity”, it had at all 
times admitted their participation. The arbitrator based his award 
upon the employer’s agreement to arbitrate and specific waiver of the 
first steps in the grievance procedure in order to expedite settlement. 
However, the arbitrator declared himself without authority to require 
reinstatement of employees discharged for engaging in the unauthor- 
ized strike or to direct that seniority rights be restored to those re- 
hired. Once participation was established, the right of discipline 
was left to the discretion of the employer; to find otherwise would 
have been tantamount to altering the terms of the contract. 


Posting weekly listings of amount and type of overtime work by 
employer so that union could check whether overtime work were 
being distributed equally was outside arbitrator’s authority to direct. 
Although the agreement provided that “the company shall endeavor 
to distribute overtime equally among employees who perform similar 
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work and are qualified to perform the required overtime work in a 
satisfactory manner,” the arbitrator held that “the question here pre- 
sented is exclusively one of collective bargaining and that for an 
arbitration board to direct the company to post all overtime and pay- 
ments therefor would be an invasion of collective bargaining rights 
and not the province of an arbitration board. In other words, by the 
arbitration process, if the board were to render an award favorable 
to the union, a duty would be imposed on one of the parties which 
is not a part of the contract.” 


*Discharge for habitual garnishment was upheld under com- 
pany rule directing discharge after one written warning, after the 
company had been subjected to garnishment proceedings 25 times in 
three years. The company contended that the arbitrator’s jurisdic- 
tion was limited to whether or not the employee had been discrimi- 
nated against, and could not consider whether the rule had been prop- 
erly applied. Pointing to the contractual provision that “the com- 
pany shall have responsibility for decision, subject to procedures and 
conditions agreed herein concerning . . . discharge for proper cause,” 
the arbitrator held that the arbitration clause made “proper cause” 
an arbitrable question and that “pertinent to such question is the 
propriety of the shop rule and its application to the present facts.” 
The union contended that since the company did not have to pay out 
any money, the rule had not been violated, but the arbitrator disagreed 
with this interpretation of “garnishment” and found that as con- 
strued here the rule was reasonable and the employee’s conduct es- 
tablished proper cause for discharge. However, although his award 
denied reinstatement because “the arbitrator . . . is not expressly em- 
powered by the Agreement to substitute his discretion for that of 
management as regards the severity of the penalty,” the arbitrator 
commented that “penalties less than discharge frequently correct the 
evils which shop rules are designed to prevent and saves to man- 
agement the services of experienced employees.” 


Partial or full settlement of grievances at any step of the griev- 
ance procedure prior to arbitration is “as binding on the parties and 
on the Umpire as an arbitration decision. However, the burden of 
proof is on the party that seeks to bar consideration of an issue on 


*The arbitration proceeding was administered by the American Arbitration 
Association. 
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its merits... .” In this case, the union claimed call-in pay (i.e., pay- 
ment, subject to stated conditions, for a minimum of four hours work 
on a day on which employees were put to work but did not complete 
at least four hours) for an employee whose machine broke down 
shortly after he began his shift. The minutes of the hearing at the 
fourth step of the grievance procedure showed that the union had 
withdrawn this claim. The union contended, however, that it had 
merely offered to withdraw it, in the hope of obtaining a compromise 
settlement. Since the company had the burden of proof, its failure 
to refute the union’s testimony that the minutes were inaccurate on 
this point resulted in the arbitrator overruling the company’s juris- 
dictional objection. 


Grievance filed two days after expiration of the time limit for 
filing did not invalidate the claim, declared the arbitration board, 
since “it appears only reasonable that two days could have been re- 
quired for the notice (of discharge) to reach the employee by mail.” 
Also, the fact that the grievance was almost a year old before it was 
actually submitted to arbitration, although regrettable, was not a 
basis for dismissing the claim, since the contract placed no time limit 
upon the settlement of disputes under the grievance procedure and, 
because a number of disputes had arisen between company and union 
following a strike settlement and a number of efforts had been made 
to mediate this dispute along with several others, the delay appeared 
to the arbitration board to be a legitimate one. 


*A discharge was held arbitrable despite the contract’s failure 
to qualify the right of management to discharge or discipline an 
employee with or without cause. The contract provided that senior- 
ity might be terminated if the emplcyee is discharged and not rein- 
stated, and reserved to the company the sole right “to exercise the 
regular and customary functions of management.” The arbitrator 
based his determination upon the company’s statement that as a 
matter of practice it had never before nor did it intend in the future 
to discharge an employee without just cause and that this discharge 
had in fact been justified, upon the statements of both company and 
union to the effect that their relationship had always been amicable 
and harmonious and remained so at the time of the arbitration, and 
upon “a fair and liberal interpretation” of the agreement. 


* The arbitration proceeding was administered by the American Arbitration 
Association. 
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Educational Trends in Arbitration 


Industrial relations programs in New York’s municipal colleges 
are serving as conduits through the door of opportunity in this grow- 
ing field. For example, as part of its intensive Business Training 
Program, City College is placing heavy emphasis upon the develop- 
mental and conference methods in evolving and understanding the 
basic elements of that subject. Much of the course deals with arbi- 
tration, with particular attention devoted to modern techniques and 
trends. A Brooklyn College Adult Education Division labor-man- 
agement institute also offered a course on arbitration and mediation, 
conducted by Willard Lewis, counsel to the ILGWU (AFL). 


“Negotiating the Labor Agreement” is a fifteen-week course to 
be offered beginning February 8, 1950, at the New York University 
Management Institute, Washington Square, by Jules Justin, promi- 
nent labor relations attorney and arbitrator. The course is designed 
to improve the professional “know-how” of persons interested in 
the practical handling of contract negotiations at the bargaining 
table, and will also deal with the negotiation and analysis of repre- 
sentative contract clauses from the standpoint of the impact arbitra- 
tion shall have upon them if and when they are viewed by an impar- 
tial third party called in to determine a dispute under the agreement. 


The International Ladies’ Garment Workers’ Union (AFL) will 
launch this Spring the first American trade union full-time day school 
for the training of business agents, organizers and administrators, 
free of charge to high school graduates eighteen to forty who may 
or may not enter the ILGWU. The course will include eight months 
of labor law, economics, labor history, collective bargaining and arbi- 
tration, and four months of field work in shops and factories. 


The Institute of Labor and Management at Rutgers University 
has offered 250 classes on labor and industrial relations to more than 
1700 men and women since it was founded two years ago. Courses 
cn voluntary labor arbitration, conciliation and the mediation of in- 
dustrial disputes have brought the field alive and have succeeded in 
capturing the interest of the greatest number of students. 
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Arbitration in International Agreements 


Compensation to owners of nationalized foreign properties will 
be one of the problems to be dealt with in any plan to implement 
President Truman’s “Point Four” program for assistance to unde- 
veloped countries (see Arbitration Journal, N. S., Vol. 4, p. 212). 
The Marshall Plan provides for the arbitration of claims involving 
“compensation of a national of the United States for foreign gov- 
ernmental measures affecting this property, including contracts with 
or concessions from each country” (see Walter S. Surrey, “Arbitra- 
tion Under the Marshall Plan,” Arbitration Journal, N. S., Vol. 4, 
p. 8). The Netherlands-Indonesian financial agreement, reached at 
the Round Table Conference at the Hague on November 2, 1949, 
provides in Article 18(8) that in cases of expropriation and nation- 
alization, the Indonesian Republic will allow the transfer of indemni- 
fication within a period of three years. A three-man arbitration 
commission, consisting of one representative of Indonesia, one repre- 
sentative of the rightful claimant and a third member to be appointed 
by them in mutual consultation, is to render a binding decision on 
the question whether an exception can be made to the term of three 
years, and, if so, to what extent. 


The International Wheat Agreement, ratified by the United 
States on June 17, 1949, aims “to overcome the serious hardship 
caused to producers and consumers by burdensome surpluses and 
critical shortages of wheat.” Under its scheme, exporting nations 
promised to sell, and importing nations to buy, certain quantities of 
wheat within a fixed price range. Article XIX provides that any 
dispute concerning the interpretation or application of the agreement 
which is not settled by negotiation shall be referred to the Council 
for a decision. 


An inter-governmental group for the safeguarding of foreign 
interests in Germany, representing the Benelux countries, France, 
Great Britain and the United States, compiled a report which was 
published with a memorandum of the United States in the Depart- 
ment of State Bulletin, Vol. 21, No. 537. The group cited “the 
desirability of providing as soon as practical for the reference to 
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international adjudication or arbitration of such foreign claims for 
compensation resulting from public ownership and land reform 
measures, as are not satisfactorily settled by the exhaustion of the 
judicial or administrative remedies provided in Germany.” The 
United Kingdom proposed as an alternative “that the Governments 
of the Occupying Powers be invited to consider the questions in- 
volved in the possible establishment of a system of adjudication or 
arbitration (whether international or not) for dealing with foreign 
claims for compensation resulting from public ownership and land 
reform measures.” 


Recourse to arbitration tribunals as an alternative to the Inter- 
national Court of Justice is provided in Article XXVI of the 
Treaty of Friendship, Commerce and Navigation between the United 
States and Italy, ratified by President Truman on June 16, 1949: 
“Any dispute between the High Contracting Parties as to the inter- 
pretation or the application of this Treaty, which the High Contract- 
ing Parties shall not satisfactorily adjust by diplomacy, shall be sub- 
mitted to the International Court of Justice, unless the High Con- 
tracting Parties shall agree to settlement by some other pacific 
means.” 


The Agreement between France and Vietnam (the union of 
the territories of Tonkin, Annam and Cochinchina), of March 8, 
1949, provides in Chapter V that civil and commercial suits, in which 
French union nationals other than Vietnamese are opposed to each 
other or to Vietnamese, shall be subject to mixed jurisdictions, the 
composition and function of which shall be regulated by a judicial 
convention. 


The recent Soviet-Polish border treaty establishes specific pro- 
cedures to prevent or settle every conceivable type of border incident. 
Interestingly enough, large-scale damage is calculated not in rubles 
or zlotys but in dollars; when the damage exceeds $500, the decision 
is to rest with the Ministers of Foreign Affairs. 


Machinery for arbitration is established in the United States 
Air Transport Agreements with the Dominican Republic (July 19, 
1949) and with the Union of Burma (September 28, 1949). These 
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agreements are of the so-called “Bermuda” type, which secures to 
signatory nations various traffic and other rights over principal air 
lanes. The arbitration clauses are substantially the same as that in 
the Bolivian agreement (Arbitration Journal, N. S., Vol. 4, p. 12). 


A commercial agreement between Ecuador and Chile of August 
4, 1949, granting reciprocal duty and tax reductions, establishes a 
permanent mixed commission to promote trade and navigation be- 
tween the two countries, to make constructive recommendations de- 
signed to develop further and to improve their commercial relations, 
and to “prescribe the standards necessary for the application of arbi- 
tration.” 


The Pact of Amity between Costa Rica and Nicaragua of Feb- 
ruary 21, 1949, which carried out the resolution of the Provisional 
Organ of Consultation of the Organization of American States of 
December 24, 1948, provides in Article III: “The Governments of 
Costa Rica and Nicaragua recognize the existing obligation of each 
of them, under the Inter-American Treaty of Reciprocal Assistance 
of Rio de Janeiro and under Article 20 of the Charter of the Organ- 
ization of American States, to submit disputes that may arise be- 
tween them to the methods for the peaceful settlement of interna- 
tional conflicts. In order to carry out this high purpose, both Gov- 
ernments agree to apply the American Treaty on Pacific Settlement, 
known as the Pact of Bogota, recognizing that Treaty as having full 
validity as to disputes between them, even before it is formally rati- 
fied and enters in consequence into effect between all the American 
Republics.” 


The Food and Agriculture Organization provided in Article 
XV (3) of its Constitution that the FAO Conferences shall set up an 
administrative tribunal which would settle disputes relating to the 
conditions and term of appointment of staff members. The fourth 
session of the eighteen-member Council established an internal ap- 
peals committee “to advise the Director-General in all cases of 
appeals against disciplinary action,” but noted that it might become 
unnecessary or subject to amendment in the light of possible action 
by the Conference under Article XV(3). The primary question 
before the Conference was whether to establish an external admin- 
istrative tribunal under Article XV(3), or whether disputes. could 
be handled adequately by the internal machinery already in existence 
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—the Appeals Committee selected jointly by the Director-General 
and the employees, and headed by an independent chairman selected 
by the Council. The Conference voted to request that the Council 
draft a statute to establish an administrative tribunal, but as an 
interim step it voted to broaden the jurisdiction of the proposed Staff 
Appeals Committee, operation of which should commence as soon as 
possible. If the Committee proves itself adequate, it may be that the 
Conference will deem unnecessary the establishment of an adminis- 
trative tribunal. 


The Universal Postal Union, a United Nations Specialized 
Agency, provides machinery for the arbitration of disputes between 
its members. (See Arbitration Journal, N. S., Vol. 1, p. 444 (1946).) 
Here is an example of the type of dispute which was recently settled: 
A parcel, insured for 980 gold francs, was sent from Switzerland to 
Khartoum, Soudan, but was misdirected and sent to Baghdad, Aleppo 
and Cairo, where it was discovered that some of the contents had 
been stolen. The Turkish Postal Administration compensated the 
sender, and requested reimbursement from the Administration of 
Syria. Unable to come to an agreement, Turkey and Syria called 
upon the International Bureau of the Universal Postal Union for 
arbitration of their dispute, and it was decided that the loss must be 
borne equally. Thus we see still another area in which the use of 
arbitration contributes to harmony and good will among nations, by 
insuring an expeditious adjustment of controversies. 





General Carlos Romulo, President of the United Nations General As- 
sembly, in his closing address at Flushing Meadows on December 10, 1949, 
said that conciliation is not a magician’s wand but a tool that will become 
more effective with use, if it is used “at every opportunity in preference 
to the weapon of challenge and defiance, of denunciation and propaganda.” 




















The United States-Philippine 


War Damage Commission 


Paul D. Shriver* 


The purpose of this article is to explain the organization and 
activities of the United States-Philippine War Damage Commission. 
This Commission was authorized by the Philippine Rehabilitation 
Act of 1946, as amended, approved April 30, 1946 (60 Stat. 128). 
Its Chairman is Dr. Frank A. Waring. John A. O’Donnell is the 
other American member of the Commission and Francisco A. Del- 
gado is the Filipino member as required by law. They were ap- 
pointed by the President by and with the advice and consent of the 
United States Senate. 

With the formation of the Commission there began an organiza- 
tion, the objective of which is unique in our history—the payment 
in the interest of rehabilitation of public and individual war losses 
in what became on July 4, 1946, a foreign country. The Republic 
of the Philippines was not only a new republic but it was a country 
whose major cities were in ruins, and whose people had suffered 
from long years of Japanese occupation and had no place to turn 
except to the friend whose flag flew over their islands at the time 
of invasion and who had always kept his promises to them. Among 
those promises was to assist them to gain their freedom and, after 
they had gained it, to provide material assistance upon which they 
could rebuild. The Rehabilitation Act represented a rounded effort 
to provide such assistance. The Commission’s share in such task is 
two-fold—first, to provide funds for the rebuilding or repair of 
public facilities; second, to pay war damages to qualified individuals, 
legal entities, churches and other religious and civic organizations 
for damage to or destruction of property in the Philippines as a 
result of specified war perils. 

For this purpose the Commission was authorized to expend on 
public reconstruction funds allocated to it by the Secretary of State 
in the approximate amount of 57 million dollars, and for private 
claims, as appropriated, 400 million dollars, less 12 million dollars 
for administrative expenses. The Congress had recognized the diffi- 


* General Counsel of the Commission. 
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culties with which the Commission would be faced and it gave to the 
Commission very broad authority to recruit its staff and to make final 
determinations on claims. There is no court appeal from the Com- 
mission’s final decision. 

When it is considered that the Commission had few precedents 
to follow in establishing its initial organization, the soundness of its 
organizational pattern is evidenced by the fact that relatively few 
organizational changes were found to be necessary in the light of 
subsequent experience. The Commission was required to establish 
its principal office in Manila and, in order to do so, it had to arrange 
to have most of its office supplies and equipment obtained and trans- 
ported from the United States. The problem of housing its Ameri- 
can staff was extremely difficult in view of the existing housing 
shortage in Manila. In their initial survey trip the Commissioners 
made arrangements to have American employees housed in tempo- 
rary structures built in connection with the Manila Hotel so that 
group housing and food was supplied at rates much lower than the 
prevailing cost. Its initial staff was transported from Washington, 
D. C. to Manila by chartered plane on three flights beginning in 
October 1946. A reasonably simple claim form was devised for 
printing by the government printing office, each set of claim forms 
to be accompanied by a circular of general information and a return 
receipt card which would constitute the Commission’s acknowledg- 
ment of receipt of the claim. These forms were subsequently dis- 
tributed with the willing assistance of the public school system in the 
Philippines. 

The present organizational functioning is as follows: 

The Commissioners maintain general supervision over all activi- 
ties. Each of the Commissioners maintains specific supervision over 
one or more of the operating bureaus. The Commissioners meet 
regularly to pass upon policy determinations, claims, personnel and 
other matters which are brought before them. The Commission 
meetings are attended by the chiefs of bureaus and others who may 
have interest in any problems to be discussed. The Commission 
encourages full discussion before any decision is made. 

A group known as the Staff Planning and Policy Committee, 
composed of bureau chiefs and division heads, meets regularly under 
the direction of the Secretary to make recommendations to the 
Commission on new policy determinations. This system guarantees 
that before any determination is made full consideration is given to 
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the implications of such determination. Any member of this Com- 
mittee is at liberty to present his minority views to the Commission- 
ers at their regular meeting. 

The Office of the Secretary maintains the Commission’s minutes 
and handles correspondence which cannot be answered by form re- 
plies. In the absence of the Commissioners on field trips or legisla- 
tive hearings, the Secretary acts as the principal administrative officer 
and coordinates the various activities. An Administrative Manual 
has been prepared in loose-leaf form and kept up-to-date by that 
office. 

The Bureau of Administration directs the Fiscal Division where 
fiscal and statistical records are maintained and claims vouchered for 
payment. This Division is largely mechanized through the use of 
I. B. M. equipment. The Personnel Division does the recruiting for 
the Commission and handles employees’ records, including adminis- 
trative payrolls. While the Commission is exempt from Civil Serv- 
ice, it has adopted the policy of following Civil Service rules and 
regulations. The Management Services Division takes care of man- 
agement problems, equipment and supplies. In this connection it 
should be pointed out that the Commission of necessity has to be 
self-sufficient, must provide for its own security and must perform 
many services which in the United States are performed by other 
agencies. 

The Bureau of Private Claims processes all private claims to the 
point of settlement. Claims are broken down according to size for 
processing by investigators and examiners. The Appraisal Division 
determines what value should be placed upon property for which 
compensation is to be paid. In order to do this it was required to 
collect cost data on approximately 50,000 items of property. In 
connection with small claims it prepared an Appraisal Manual so 
that lesser-trained employees, through the use of this manual, can 
evaluate the most common types of property made the subject of 
claim. This Division must be prepared to evaluate everything from 
the carabao to the largest mining or sugar operation. The Bureau 
of Private Claims also supervises the field offices located at strategic 
points throughout the Philippines. 

A Board of Review operates independently of the Bureau of Pri- 
vate Claims. Its responsibility is to review recommended settlements 
by checking the work which was done by the Bureau of Private 
Claims. It does not review small claims and has final authority to 
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pass upon claims where the amount claimed is $50,000 or less. It 
recommends to the Commission the basis for settlement of claims 
above that amount. 


The Bureau of Public Claims receives and processes claims for 
the loss of or damage to public property upon recommendation of 
the Bureau of Public Works and Communications of the Philippine 
Government. It determines which activities are the most essential 
to the rehabilitation of the Philippines and makes recommendations 
to the Commission accordingly. The Commission makes final deter- 
minations. Among its functions it must determine whether the 
planning is sound and, after funds are allotted, it must inspect the 
work in progress to assure that it is being done in a proper manner. 
Where the work is to be done by contract the Commission reserves 
the right to approve contractors. 


The Bureau of Law and Appeals advises the Commission on legal 
questions and prepares legal opinions and legal memoranda on ques- 
tions which are referred to it by the Commission or any bureau or 
division. Under the law any claimant who is dissatisfied with the 
settlement initially made has the right to appeal to the Commission 
or its representatives. The claimant further has the right to request 
an oral presentation by himself or counsel. Except in those instances 
where the appeal is of sufficient importance that the Commissioners 
or one or more of them wish to hear it, oral hearings are conducted 
or an examination of the record made by the hearings officers, most 
of whom are qualified Filipino lawyers. Except in small claims the 
Commission passes upon such appeals. It should be noted that less 
than two percent of the claims initially settled are made the subject 
of appeal, a number far less than was originally anticipated. 


The Information Office handles problems incident to disseminating 
public information and maintaining sound public relations. Its task 
is tremendously difficult because of the limited communication facili- 
ties in the Philippines outside of the larger areas. It has had to 
resort to many unique methods in order that the Commission’s mes- 
sage might reach the people affected. 


The description of the organization would not be complete without 
pointing out that the American members of the staff constitute a 
nucleus. The large majority of the Commission’s staff are Filipino 
citizens who are paid the prevailing wage for similar work. The 
Commission’s task would have been almost impossible were it not 
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for the ability, loyalty, honesty and integrity demonstrated by these 
employees. 

The Commission of course had no way of knowing how many 
claims would be filed or what amount would be claimed. Under the 
law it was required to give public notice as to when it would begin 
receiving claims and that it would receive claims for a period of one 
year thereafter. Its activities in connection with public claims are 
to expire June 30, 1950, and private claims are to be settled so that 
the Commission can terminate its activities not later than April 30, 
1951. The Commission began receiving private claims March 1, 
1947, and continued to receive such claims until February 29, 1948, 
both dates inclusive. As of the close of the filing period the Com- 
mission had received slightly more than a million and a quarter 
private claims, totalling in claimed amount $1,216,667,659.30. 


All claims must be paid in full up to 500 dollars. Where the claim 
is approved for an amount in excess of 500 dollars, such excess must 
be reduced by 25 percent. The initial approach of the Commission 
was to have all claims investigated by field investigators. It very 
early became apparent that if this method were followed in all 
instances, the life of the Commission would have to be extended 
indefinitely and the rehabilitation of the Philippines would suffer 
accordingly. As it gained experience the Commission was able to 
determine with reasonable certainty those areas where small claims 
could be settled without the necessity for field investigation, so that 
it was gradually able to settle more small claims on the basis of 
office study. The Commission is currently settling nearly 3,000 
claims each working day. 

The situation confronting the Commission in connection with 
larger claims posed many problems. Devastation was so great that 
many responsible individuals or business firms had their property 
and records completely destroyed. In the case of American indi- 
viduals or firms, their property was confiscated as enemy property by 
the Japanese in the early days of the occupation and they were 
interned. Hundreds of them emerged from internment camps bro- 
ken in health and facing the realization that little or nothing was 
left of their accumulations over a lifetime. Most of these claimants 
attempted to reconstruct their records and inventories and to present 
claims to the Commission based upon their best recollection and 
belief. In some instances their income tax returns to the Philippine 
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Government had been saved, which returns indicate their inventories 
as of December 31, 1941. 

The Commission granted priority settlements in many claims which 
involved rehabilitation of hospitals, schools and basic industries. Ex- 
cept for these, however, the Commission attempts to settle claims 
in the order of their filing. This is not always possible since the 
property under claim may have been located in an area where plans 
cannot be made for on-site studies by the investigators, examiners 
and appraisers until all claims in the area can be investigated at the 
same time. 


When a large claim has been assigned to an examiner, he must 
first analyze it to determine what information is lacking which the 
claimant should supply. The claimant is requested to furnish such 
information. After he has collected the fundamental information he 
needs, he refers the claim to the Appraisal Division where the trained 
engineers, accountants or others place a valuation upon the property. 
Such valuations are based on pre-war values rather than current 
costs. Where necessary the appraisers make an on-site investigation 
and present their conclusions. This is not necessary, however, where 
the investigation has shown an adequate description of the property 
and there is no doubt that it was destroyed as a result of war perils. 

In the larger claims where highly specialized studies must be made, 
teams are sent from the Manila Office for the purpose of making on- 
site studies. If the information required can be obtained by field 
investigators working out of the branch office the examiner requests 
such information without the necessity for making a field trip. 

The initial settlement is based upon an allowance which could be 
made if the claim were to be paid 100 percent. The claimed amount 
of all claims is greatly in excess of the amount authorized by the 
Congress and the Commission is currently in a position to authorize 
payment for 30 percent of the approved amount of the claim in 
excess of 500 dollars. When all claims have been settled, the Com- 
mission will then be in a position to determine whether an additional 
payment can be made and its amount. The Commission’s records 
are maintained in such a way that no great difficulty will present 
itself in making additional payments when the amount of remaining 
funds is determined or additional funds are appropriated. 

The Commission has the further responsibility to assure that all 
funds authorized for payment are used for rehabilitation in the 
Philippines. If the property under claim has not been replaced, 
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repaired or rebuilt, it must see that funds are invested in the Philip- 
pines in such a way as to contribute to rehabilitation. In other 
words, its primary objective is rehabilitation and the payment of 
claims is merely a means to that end. Where individuals do not 
propose to return to the Philippines or to reinvest in the Philippines, 
the Commission is without authority to pay them. The same thing 
is true in connection with corporations or other legal entities which 
are in the process of liquidation by operation of law. The Commis- 
sion is authorized to pay only an active going concern which is 
legally capable of rehabilitating itself. 

As of June 30, 1949, the Commission had settled 887,224 claims 
and had authorized the expenditure of $183,232,835.39. It is fully 
anticipated that, barring complications unforeseen at the present time, 
the Commission will complete its task within the allotted time. 

No claim is’made that the work of the Commission has been per- 
fect, but it is suggested that an independent study will show that it 
has done its work with integrity, efficiency and a high sense of 
responsibility.* 

* Ed. Note: Rules for Claims and Procedures of the U. S.-Philippine War 


Damage Commission as amended appear in Federal Register, Aug. 12, 1949, 
pp. 4979-83. 





The United Nations Panel for Inquiry and Conciliation was established 
in April 1949 to keep the peace by strengthening friendly relations among 
states. Each U. N. member may appoint from one to five persons to the 
Panel and the General Assembly, the Security Council and the “Little 
Assembly” may draw from it when establishing commissions to inquire into 
or conciliate international controversies. 

Appointed by the United States to serve five-year terms were Dr. Philip 
C. Jessup, Ambassador-at-large and a United Nations delegate; Dr. Ralph 
J. Bunche, director of the U. N. Trusteeship Division; Mark F. Ethridge, 
publisher of The Louisville (Ky.) Courier-Journal and Times; Senator 
Frank B. Graham, of North Carolina; and H. Merle Cochran, a member of 
the U. N. Commission for Indonesia and Ambassador-designate to Pakistan. 
Following these designations by the United States, fifteen other nations 
named forty-six individuals to the Panel, among them Sir Hughe Mont- 
gomery Knatchbull-Hugessen and Sir Horace Seymour, both retired Am- 
bassadors to China, designated by Great Britain; and India’s designee, Sir 
"i Mudaliar, former President of the U. N. Economic and Social 

ouncil. 


























International News and Viewpoints 


International trade disputes should be arbitrated, according to 
the recommendation in the Foreign Report of the Research Insti- 
tute of America. Some of the advantages listed in the Report of 
arbitrating foreign trade disputes are: (1) It’s quicker. (2) It’s 
less costly than foreign litigation. (3) It’s more satisfactory trade- 
wise, in that the dispute will be arbitrated by men experienced in 
the trade. (4) It develops good will, thereby improving public 
relations. (5) It’s effective. 

To insure economic and efficient arbitration, it is recommended 
that the parties provide for arbitration of future disputes; that they 
incorporate the arbitration clause clearly in all the documents which 
pass between them; that the clause specifies where the arbitration 
will take place, which arbitration rules will govern the proceedings, 
what matters are subject to arbitration, and who the arbitrator(s) 
will be or how he (or they) will be selected; and finally, that the 
parties use a tested arbitration clause, suggesting those recom- 
mended by the American Arbitration Association. 

“Expense Control,” the Institute’s Operational Report for October 
11, 1949, advocates settling buyer-seller disputes by organized arbi- 
tration, facilitated as it is by three AAA-spawned organizations: 
the Inter-American Commercial Arbitration Commission, the Cana- 
dian-American Commercial Arbitration Commission and the Inter- 
national Business Relations Council. 


World-wide protection of trade marks, as recommended by the 
Committee on International Protection of Industrial Property, 
United States Council of the International Chamber of Commerce, 
will further the development of international trade. Revisions to 
the International Union for the Protection of Industrial Property 
are proposed for consideration by the 1951 Lisbon Conference. 
Provision should also be made at that time for procedures to settle 
disputes which may arise out of licensing and assigning trademarks. 


The Canadian Exporters’ Association’s Sixth Annual Conven- 
tion in Montreal included an address on international arbitration by 
Frances Kellor, First Vice President of the American Arbitration 
Association. The address was followed by many questions from the 
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floor, in which was manifested the growing interest of Canadian 
businessmen in the settlement of export controversies by arbitration. 


Foreign trade students ask about Inter-American Arbitration. 
AAA-regional manager Jorge Jose Brave delivered an arbitration 
lecture in a foreign trade course at the Joseph A. Maybin Import- 
Export Institute at New Orleans, at which the background, methods 
and activities of the Inter-American Commercial Arbitration Com- 
mission were discussed extensively. In one of the liveliest question- 
and-answer periods engaged in by the class, the following were 
among the more important subjects of inquiry: (1) When the sub- 
ject of a dispute involves a relatively large sum of money, the 
hearing is being conducted by correspondence and the merchandise 
is located in a Latin American country, must the exporter journey 
to the merchandise in order to inspect it with reference to the 
charges involved in the dispute? (2) Can a dispute between an 
American exporter and a foreign government be submitted to arbi- 
tration? (3) If a losing party to an arbitration proceeding refuses 
to accept the award although he has had a fair hearing, what is the 
next step? (4) Is refusal to submit to arbitration a confession of 
guilt in the eyes of the Inter-American Commercial Arbitration 
Commission ? 


Brazilian arbitration legislation, while it has progressed since 
the establishment in 1850 of compulsory arbitration for certain types 
of disputes, still exhibits various deficiencies, according to Professor 
Vincente Rao of the University of Sao Paulo Law School, former 
Minister of Justice and Domestic Trade of Brazil. To overcome 
these deficiencies and to facilitate the use of arbitration interna- 
tionally, Professor Rao proposed amendments to the Brazilian law 
providing for (1) the enforcement of the arbitration clause even 
where one party refuses to participate; (2) the enforcement of 
foreign arbitration awards; (3) the utilization of arbitrators of 
foreign nationality and freedom to select the place of arbitration out- 
side Brazil if desired, especially in cases involved with trade relations 
and regardless of nationality of the parties; (4) permission to 
adopt rules of procedure without prejudice to fundamental legal 
procedures; (5) the enforcement of arbitration awards as legal 
judgments. 


Violation of human rights under the peace treaties with Hungary, 
Bulgaria and Roumania of February 17, 1947, was debated in the 
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Special Committee of the U. N. General Assembly. The Interna- 
tional Court of Justice will be requested for an advisory opinion on 
the procedure required to establish whether the activities of the 
three governments constitute a breach of their treaty obligations. 
One of the questions to be determined is whether the U. N. Sec- 
retary-General can appoint a member to the treaty commission for 
the defaulting signatory nation which has not appointed a repre- 
sentative, and whether such a treaty commission would be competent 
to make definite and binding decisions in the settlement of disputes. 


Mixed Courts in Egypt, the seventy-four year old international 
tribunals for foreigners, were abolished when Egyptian national 
courts assumed complete sovereignty on October 15, 1949, 


Examples of disputes between nations which lend themselves 
to settlement by the arbitration process are as follows: (1) A dis- 
pute between Colombia and Peru over the right of asylum for 
political refugees was brought to the International Court of Justice 
on October 15, 1949. Colombia is demanding safe conduct for the 
Peruvian Apra party leader who took refuge in the Colombian em- 
bassy in Lima after an attempted military coup had failed. (2) 
Indian-Pakistan boundary disputes over Bengal and Assam will be 
arbitrated by the Inter-Dominion Boundary Commission under the 
chairmanship of Judge Algot Bagge, President of the Court of 
Arbitration of the International Chamber of Commerce. (3) India 
and Pakistan have been requested by the United Nations Kashmir 
Commission to submit the question of a truce for Kashmir to 
arbitration by Fleet Admiral Chester W. Nimitz, previously ap- 
pointed administrator of a plebiscite. (4) The contemplated ad- 
ministration of the international regime of Jerusalem provides for 
the settlement of disputes by an international judicial board whose 
members would be appointed by the General Assembly. (5) The 
use of Hong Kong Bay waters by Nationalist China warships is 
disputed by Great Britain under the 1898 Convention concerning the 
lease of the Hong Kong area, in which are set forth the waters 
which Chinese vessels of war shall retain the right to use. 


“The growing art of consultation” was stressed by Warren R. 
Austin, Chief of the American Delegation to the United Nations, as a 
means by which progress in international negotiations could be made. 











Commercial Arbitration At Home and Abroad 


The commercial arbitration movement in Italy’ received new 
impetus by the establishment of a Promotional Committee for the 
Institution of an Italian Arbitration Association (Rome, Via Ciro 
Menotti No. 4). Its secretary, Av. Girolamo Santucci, published a 
well-documented article on international commercial arbitration and 
its organization in the Rivista del Notariato (p. 198, 1949), which 
also carried a summary of the rules of the London Court of Arbitra- 
tion, a translation of the Statute and Commercial Arbitration Rules 
of the American Arbitration Association, two articles by Professor 
Virgilia Andrioli on the recent revision of the Italian Code of Civil 
Procedure and its application to arbitration, and an article by Av. 
Piero Santucci on arbitration clauses. The interest which the Italian 
bar and Italian businessmen are showing in the development of 
international commercial arbitration is also evident from the article 
published in the Monthly Review of the American Chamber of 
Commerce for Italy, August 1949, dealing with an arbitration pro- 
ceeding between an Italian resident of Alexandria, Egypt, and a 
French company under the rules of the International Chamber of 
Commerce.? ; 


The Italian Chamber of Arbitration for the Trade of Foreign 
Hides and Skins has issued a new Statute and Regulations as 
approved on July 4, 1949. The Chamber is governed by a Managing 
Committee of thirteen (four merchants, four tanners and five foreign 
firms and/or their agents) appointed by the General Meeting. Arbi- 
tration proceedings are to be held before a Board of three arbitrators ; 
in case the two appointees of the parties cannot agree on a third, the 
Chairman is to be appointed by the President of the Chamber who, 
upon the request of one of the parties, shall hear the parties them- 
selves before proceeding with the appointment. The arbitrators, 
after first attempting to effect conciliation, are to decide the con- 
troversy by a majority of votes as “friendly advisers.” 

Rule 15 provides that “for every arbitrators’ award there is due 
to the Chamber of Arbitration the sum of .005 of the amount of 
the contract wherewith the award is concerned. This sum can neither 

1See “International Commercial Arbitration from the Italian Viewpoint” 


by Rinaldo Vassia, Arbitration Journal, N. S., Vol. 4, p. 27 (1949). 
? For a fuller description of this proceeding, see page 295. 
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be inferior to Lire 20,000 nor superior to Lire 100,000. To each 
arbitrator shall be due as a fee one fourth of that sum besides the 
outlays incurred. The remaining fourth is to be allotted as contri- 
bution to the general expenses of the Chamber of Arbitration.” 

An appeal may be taken within 60 days after the award is ren- 
dered to a five-member Appeal Arbitration Board, three of whom 
are to be appointed by the President of the Chamber and the other 
two by the parties. Non-compliance with the award after the ex- 
piration of three months will be published in the Chamber’s Bulletin 
and, by decision of the Managing Committee, may also be com- 
municated to Hide Trading Associations both in Italy and abroad. 
At the request of the parties, the Chamber of Arbitration may also 
decide differences regarding other products related to the tanning 
industry. 


Foreign Trade Arbitration Court of the Chamber of Commerce 
of Yugoslavia in Belgrade issued rules of conciliation and medi- 
ation, of which an English translation was recently made available 
by the Yugoslavia Chamber of Commerce. This conciliation and 
mediation procedure may be invoked by any party to the contract 
and is administered by a Conciliation Committee whose recommenda- 
tion the parties are not bound to accept. The Committee consists of 
the Secretary of the Foreign Trade Arbitration Court and one member 
nominated by each party; the member nominated by a foreign party 
may be a citizen of a foreign country. “In case of a defaulting 
attempt at conciliation, nothing proposed, undertaken or ascertained 
verbally or in writing in the course of the conciliation procedure shall 
prejudice the right of the parties involved.” Nor shall persons who 
participated in the conciliation procedure as members of the Con- 
ciliation Committee be elected or appointed to act as arbitrators, 


should the same dispute be referred to the Foreign Trade Arbitration 
Court. 


The Curacao Commerce Association established a Committee 
for Arbitration, the rules of which appeared in the Association’s 
monthly bulletin, Maandblad voor den Handel van Curacao, Vol. II, 
No. 7. The Committee consists of nine members, three of whom 
the CCA Executive Committee is to appoint from a rotating list 
which changes every three months. Rules of procedure assure the 
parties of a full opportunity to present their case. An award specify- 
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ing the reasons therefor must be rendered and signed by a majority 
of the arbitrators within six months from the date of the first hear- 
ing, and should list the costs of the arbitration, including arbitrators’ 
fees and expenses and the Association’s administrative fees. 


A trade contract between an American shipper in Seattle, Wash- 
ington, and a Japanese purchaser of coal provides for the submission 
of any controversy which cannot be settled amicably to an arbitration 
board consisting of one arbitrator appointed by the American firm, 
another by the Japanese Board of Trade, and a third to be designated 
by the two so chosen. In the event that a party fails to appoint an 
arbitrator or if the third arbitrator cannot be agreed upon within 
fourteen days after the two arbitrators have been chosen, “the 
Supreme Commander for the Allied Powers, Economic and Scientific 
Section, Foreign Trade Division, will, upon request of either party, 
appoint the required arbitrator from a list of approved available 
arbitrators obtained from the American Arbitration Association.” 


The National Institute of Oilseed Products revised its Trading 
Rules as of August 1, 1949. Chapter XI (Rules 60-72) provides for 
the submission of disputes arising under contracts subject to the 
Trading Rules, which cannot be settled by the parties, to arbitration 
at the San Francisco office of the American Arbitration Association 
where three AAA-appointed arbitrators are to serve as the Arbitra- 
tion Committee on each case. Pursuant to Rule 70, an appeal from 
an award of the Committee may be taken to AAA, which is then to 
appoint a five-member Board of Appeal, none of whom shall have 
acted as an arbitrator in the matter appealed from. 

Rule 72 provides for expulsion for failure to arbitrate: “A mem- 
ber of the National Institute of Oilseed Products, unless acting as 
agent for a disclosed principal, who refuses upon demand to sub- 
mit to arbitration any dispute arising out of a contract providing for 
arbitration under the Rules of said Institute, or who fails or refuses 
within reasonable time to abide by the findings and awards of the 
arbitrators, shall be reported to the Board of Directors of the 
National Institute of Oilseed Products, who shall have power to 
act in such manner as the facts warrant, and may suspend or expel 
such member, reporting such action to the membership.” 














Local Law and Private Rules of Procedure 
In Connection with 
International Commercial Arbitration* 


Frederic Eisemann** 


Industrialists and traders are increasingly inclined to entrust the 
settlement of their disputes to arbitrators selected by them, rather 
than have recourse to the ordinary law courts. But it is also be-~ 
coming increasingly rare for the parties to a dispute to appoint an 
arbitrator ad hoc, with the duty, as it were, of improvising the actual 
procedure for arbitration. For although the great majority -of 
countries have adopted legal provisions regulating arbitration, it is 
equally true that such legislation is frequently incomplete and un- 
suited to the needs of modern trade. This is why many business 
contracts include an arbitration clause, specifying that in case of 
dispute the matter shall be referred to a specialized organization for 
settlement according to its established rules of procedure. As a 
matter of fact, these rules of arbitration do not only offset the defects 
of the law, but make it also possible in international arbitration, as 
a result of their uniform application, to avoid numerous difficulties 
arising from the diversity of local laws on the subject. 

This advantage of organized arbitration has been underlined by 
two recent judicial decisions, one emanating from a French law 
court, and the other given by a Swiss Cantonal Court, both related 
to the execution of a contract between. an Italian national and a 
French company, which included the I. C. C. arbitration clause. 

In reply to the application for arbitration from the Italian party 
filed with the I. C. C.’s Court of Arbitration, the French company 
contested the validity of the arbitration clause and stated its inten- 
tion of having the question of competence decided by the ordinary 
law courts. Thereupon the I. C. C. Court, in conformity with Art. 
10 of its Rules, decided that the case should be put before the 
aribtrator whom it appointed under Art. 12 of these Rules. The 


French party appealed against this decision to the Tribunal Civil de 
la Seine. 


a also I, C. C. Arbitration and National Law, Brochure No. 137. April 


** Secretary General of the Court of Arbitration, International Chamber 
of Commerce. 
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In a judgment dated July 16, 1948, this Tribunal upheld the I. C. C. 
Rules. In view of the powers conferred to the I. C. C. Court of 
Arbitration, said the judgment, a party contesting the validity of the 
arbitration clause can only do so after the award has been given and 
by appealing against the enforcement of the arbitrator’s decision with 
a view to setting it aside for default of arbitral agreement. 

The court of Arbitration having appointed a Swiss arbitrator, who 
gave his award at his own domicile in Lausanne, the French company 
-lodged an appeal against the award in the Cantonal Tribunal of 
Lausanne, asking that it should be set aside. 

As stated in the judgment of November 24, 1948, the arguments 
of the plaintiff were “all based on the provisions, which he claimed 
to be mandatory, of the Civil Procedure Code of the Canton of Vaud 
respecting the submission, the arbitration clause, and the appoint- 
ment of arbitrators”. As a matter of fact, said the Swiss judges, 
“if the appeal had to be considered solely in the light of the provi- 
sions of Vaudois law, there could be no doubt that the action to 
set aside would have to succeed, since it was perfectly clear that the 
mandatory provisions of Vaudois law had not been respected”. The 
Tribunal noted, in particular, that the “form of submission annexed 
to the arbitrator’s award was not valid because it had only been 
signed by one of the parties (the Italian one) and, moreover, that 
in the absence of a valid submission, the arbitrator could only be 
appointed by the President of the local Tribunal, and not by a private 
body such as the International Chamber of Commerce”. To sum up, 
in the opinion of the Swiss tribunal, the “irregularities were suffi- 
ciently serious not only to render the award null and void, but even 
non-existent”. 

However, in spite of these facts, the Swiss tribunal confirmed the 
award by reference to the Protocol relating to arbitration clauses 
signed at Geneva on September 24, 1923, the provisions of which, 
since it had been ratified by Switzerland, had become an integral part 
of Swiss federal law. 

The Geneva Protocol only provides that arbitration procedure, in- 
cluding the composition of the arbitration tribunal, is regulated by 
the intention of the parties and by the law of the country where the 
arbitration takes place. In the present case, however, the intention 
of the parties, i.e., the I. C. C. Rules accepted by them as a result 
of the insertion of the I. C. C. arbitration clause in the contract, was 
clearly at variance with the provisions of local law on arbitration. 
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Nevertheless stating that “the Geneva Protocol should be interpreted 
in the sense most favorable to the validity of the international arbi- 
tration clauses” the Lausanne tribunal concluded “that arbitration 
procedure is governed internationally, above all by the will of the 
parties, who are at liberty to adopt any particular rules other than 
those stipulated by the laws of the countries concerned, and that the 
law of the country where the arbitration takes place can only be 
considered as a suppletive factor, in default of agreement between 
the parties on the matter”. 

As the parties, in this instance, had explicitly provided in their 
agreement that all disputes arising out of the present contract shall be 
settled in accordance with the Rules of Conciliation and Arbitration 
of the International Chamber of Commerce, it followed, said the 
judgment, that “the arbitration procedure, including the constitution 
of the arbitration tribunal, is entirely governed by the will of the 
parties, i.e., by the Rules of Conciliation and Arbitration of the In- 
ternational Chamber of Commerce, which override the provisions 
though mandatory of the Vaudois Code of Civil Procedure”. 

It needs scarcely be added that should the views expressed by the 
Swiss judges in this instance generally prevail, this would constitute 
an important step towards the international unification of arbitration 
procedure by private organizations pending the adoption by govern- 
ments of a uniform arbitration law. 











Agent and Disclosed Principal 


Benjamin Busch* 


The frequency of disputes arising under contracts of purchase or 
sale containing an arbitration clause, where the contract has been 
consummated on behalf of a foreign corporation by an agent in this 
country, raises an interesting question in the law of arbitration, 
where it is sought to compel arbitration by the agent, individually. 

While it is fundamental law that an agent who has disclosed 
the name of his principal cannot be made liable under the contract, 
nor is bound by it, nor is a proper party to any proceedings thereon, 
there are few reported cases which carry forward the same con- 
clusion with regard to the enforceability of the arbitration clause. 

The Supreme Court of the United States early established the 
principle of law involved, in the case of Whitney v. Wyman, 101 
U. S. 392 (1879), where, as indicated by the headnote, the court 
held: 

‘“‘Where a party who discloses his principal and is known to 
be acting as an agent, enters as such into a contract, he is 


not liable thereon in the absence of his agreement to be thereby 
bound.” 


The foregoing statement has been frequently reiterated.* 

An arbitration case exactly in point on the subject is Littlejohn 
& Co., Inc. v. Chas. H. Demarest, 218 App. Div. 703 (1926), aff’d 
245 N. Y. 605, wherein plaintiff-appellant had made a motion to 
compel defendant-respondent to proceed to arbitration, claiming the 
right to arbitration under the following letter: 


Messrs. L. Littlejohn & Co., Inc. 
133 Front Street 
New York City 


Gentlemen: In reply to your letters of January 26th and 
27th, I am especially pleased that we have been able to do 


* Member of the law firm of Katz & Sommerich, New York City. 


1 Williston on Contracts, Vol. I, sec. 281, p. 826; Jones v. Gould, 123 App. 
Div. 236 (1908), rev’d. on other grounds, 200 N. Y. 18 but see 200 N. Y. 20; 
Hernandez v. Brookdale Mills, Inc., 194 App. Div. 369, 380 (1920); Keskal 
v. Modrakowski, 249 N. Y. 406, 407-8 (1928); E. J. DuPont De Nemours & 
Co. v. Barge Carriers, 55 Fed. Supp. 728, 729 (1944); Gaynor v. Metals 
Reserve Co., 166 F. 2d 1011, 1013 (1948). 
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some business with your firm in Gambier and Pepper. In 
case of any question as to quality same to be submitted to 
arbitration in New York, should a private settlement not be 
agreeable to the shippers, and adjustments, if any due you 
on the shipments, we will settle with you here for any amount 
due you. 


Yours very truly, 


Cuartes H. Demarest, INc. 
By C. H. D. 


Demarest admitted the letter but alleged, and apparently proved, 
that in all negotiations and contracts set out in the petition, it was 
the agent of a disclosed principal. Upon the principles of law here- 
inbefore set forth, Special Term entered an order denying a motion 
to compel Demarest to proceed to arbitration, and the Appellate 
Division and the Court of Appeals affirmed without opinion. 

A recent case in point was Mandel v. China Trade & Industrial 
Service, Inc., decided by Mr. Justice Schreiber at Special Term, 
Part I, Supreme Court, N. Y. Co. (N. Y. L. J., June 14, 1949). 
There an order directing arbitration was sought under an arbitration 
clause contained in a contract made by the defendant “on behalf of 
the Kwang Yai Trading Company, Shanghai, China.” The court 
denied the motion to compel arbitration by the agent individually, 
in view of the fact that the contract containing the arbitration clause 
was entered into by the respondent as agent for a disclosed principal. 
Said the Court: 


“Motion is denied in so far as it seeks to compel arbitration 
by the respondent individually, in view of the fact that the 
petition admits that the contract containing the arbitration 
clause was entered into by said respondent as agent for a 
disclosed principal.” 


The conclusion seems clear, therefore, that an arbitration clause 
in a contract entered into by an agent for a disclosed principal cannot 
be enforced against the agent individually. 











Review of Court Decisions 


This review covers decisions in civil and commercial as well as 
labor-management cases. They are arranged under the main head- 
ings of: I. The Arbitration Clause, 11. Enforcement of Arbitration 
Agreements, III. The Arbitrator, 1V. Arbitration Proceedings, and 
V. The Award. 


I. THE ARBITRATION CLAUSE 


Discretionary lay-off was held not arbitrable where the collective bargain- 
ing agreement specifically exempted such company decisions from the arbi- 
tration provisions embodied therein. Met. Federation of Architects, Engi- 
neers, Chemists and Technicians, Local 231 UOPWA (CIO) v. Radio Re- 
ceptor Co., Inc., N.Y.L.J., August 19, 1949, p. 293, Levey, J. 


Arbitration clause was held inapplicable to pension plan disputes when the 
collective bargaining agreement was silent on the question of such plan. But 
assuming the disputes were arbitrable, the union had failed to institute arbi- 
tration proceedings until two years after the retirement of three men under 
the plan, submitting instead three complaints to the Federal Mediation and 
Conciliation Service, the first two of which it did not prosecute and the last 
of which resulted in an order compelling the company to bargain collectively 
with respect to the plan. “That action by the union, taken in the federal 
forum, is inconsistent with its position in this proceeding (to compel arbitra- 
tion) and by that action it elected to waive and abandon its rights, if any, 
under sec. 1450, Civil Practice Act.’”’ American Federation of Grain Millers, 
Local 110 (AFL) vy. Allied Mills, Inc., 91 N. Y. S. 2d 732. 


Legality of contract terms under the Taft-Hartley Law is not for the arbi- 
trators to determine as “the court will not compel the arbitration of contro- 
versies arising out of void provisions in an agreement” (Matter of Levinsohn 
Corp., 273 App. Div. 469, 475). Matter of Feller, 196 Misc. 18. 


Where parties defined the disagreement as “one of wages and contract 
terms” in their joint letter to the American Arbitration Association which 
constituted the submission, the arbitrator was without authority to decide a 
dispute as to the liability of regular drivers for accidents of learners under 
their instructions. Furthermore, “arbitrators are not permitted to determine 
their own status and jurisdiction by finding that a party is bound by the 
contract of arbitration where the terms thereof are themselves in dispute.” 
Thus when one party denies having submitted a certain matter to arbitration, 
its arbitrability under the agreement must be determined by the Court. Ell- 
wood City Motor Coach Co. vy. Ellwood City Traction Workers Union, 67 
District & County Reports 401 (Pennsylvania, 1948). 
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Compulsory arbitration of labor disputes in public utilities by a board of 
which the circuit judge, designated by the presiding circuit judge of the State, 
shall be a chairman with power to make a binding determination of the issues 
involved, renders the entire Act (Michigan Pub. Acts 1939 No. 176, as amended 
by Pub. Acts 1947 No. 318) unconstitutional, as an attempt to confer upon a 
judicial officer non-judicial (administrative) powers and duties. Local 170, 
Transport Workers Union of America, C.I.O. v. Gadola, 322 Michigan 332, 
34 North Western 2d 71 (Supreme Court of Michigan). 


Reference of disputes to the Railroad Adjustment Board was held not 
mandatory under the Railway Labor Act which reads that disputes “may be 
referred” to the Board. A railroad sought a declaratory judgment defining 
its own rights and obligations and those of the telegraphers’ local and the 
clerks’ local, both of which claimed jurisdiction over crew callers’ jobs. The 
telegraphers’ local union urged that the Court was without jurisdiction since 
the railroad’s only recourse was to pursue its administrative remedy under the 
Railway Labor Act and submit the dispute to the Railroad Adjustment Board. 
In affirming judgment for the railroad, the Court of Appeals held that the 
Act’s provision that disputes arising out of grievances or out of the interpreta- 
tion or application of agreements covering rates of pay, rules or working 
conditions, if not settled in the usual manner, “may be referred” to the Rail- 
road Adjustment Board, should be viewed in the light of “the legislative his- 
tory of the Railway Labor Act (which) shows a consistent purpose on the 
part of Congress to establish and maintain a system for peaceful adjustment 
and mediation voluntary in nature” (quoting from Moore v. Illinois Central 
R. Co., 312 U. S. 630, 61 S. Ct. 754). Delaware, L. & W. R. Co. v. Slocum, 
299 N. Y. 496. 


Employer’s right to terminate the services of employees, who had reached 
the age limit fixed for the purpose of compulsory retirement by the company’s 
pension plan and general policy, is not arbitrable under a collective bargaining 
agreement containing an arbitration clause covering “the application or inter- 
pretation of any provision of this contract,” but silent on the question of 


pension plans. General Electric Co. v. UER@MWA (CIO), 196 Misc. 143, 
91 N. Y. S. 2d 724. 


Dissolution of a corporation and distribution of the stock of new corpora- 
tions pro rata among stockholders pursuant to a so-called consent decree 
entered after ten years litigation was not a “voluntary sale or transfer” within 
the meaning of section 20 of the Stock Corporation Law requiring appraisal 
of the objecting stockholder’s shares. Matter of Kokol, 92 N. Y. S. 2d 103 
(App. Div., Ist Dept.). 


Limiting the arbitration clause to specific issues defeats the arbitrability of 
all types of controversies not contained therein (Eagar Const. Corp. v. Ward 


Foundation Corp., 255 App. Div. 291). Phooryles v. Wood, N.Y.L.J., July 22, 
1949, p. 128, Gavagan, J. 
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A rental arbitration award was set aside on the grounds that it was 
purely pro forma, that the rent in excess of the emergency rent had been 
arrived at by agreement of the parties, and that the procedure was contrary 
to the public policy enunciated in the statute. (See Arbitration Journal, N.S., 
Vol. 3, p. 121 (1948).) The landlord was, therefore, entitled to a judgment 
declaring ineffectual and void a ten-year lease to the tenant who was not in 
possession when he agreed to pay rent in excess of that permitted by the 
emergency rent laws but who, after obtaining possession, repudiated the rent 
provision of the lease and obtained a judgment of the Court that the rent 
was excessive. “The emergency rent laws were designed to secure persons 
out of possession as well as those in possession to the extent that exorbitant 
rent should not be exacted for business space and that only rentals permitted 
by statute should be allowed. . . But the statute does not shield a person 
in a plan to obtain a lease on premises for a long term of years by a scheme 
that he will agree to pay whatever rent is fixed by a single named arbitrator 
as confirmed by the Court and renounce such agreement after he has gained 
possession.” Viro Realty Corp. v. Belmont, 275 App. Div. 283, 90 N. Y. S. 
2d 464. 


II. ENFORCEMENT OF ARBITRATION AGREEMENTS 


Courts are bound by the intention of the parties as enunciated in the 
language of the arbitration clause. They “are not at liberty to shirk the 
process of construction under the empire of a belief that arbitration is benefi- 
cent any more than they may shirk it if their belief happens to be the con- 
trary. No one is under a duty to resort to these conventional tribunals, how- 
ever helpful their processes, except to the extent that he has signified his 
willingness. Our own favor or disfavor of the cause of arbitration is not to 
count as a factor in the appraisal of the thought of others.” Therefore, since 
the authority to change seniority provisions embodied in the agreement could 
not be conferred without the express consent of the union, an award seeking 
to make such changes in the absence of such consent was vacated. Simons 
v. Publishers’ Ass’n. of N.Y.C., N.Y.L.J., November 4, 1949, p. 1130, Hecht, J. 


Failure to initiate arbitration precludes a party from obtaining a court 
order to compel arbitration. A party to a sales contract of soybean oil under 
the Rules of the National Soybean Processors Association (which incorpo- 
rates the Rules of the American Arbitration Association) did not comply 
with AAA rules regarding filing of a copy of the notice of intention to 
arbitrate and paying the initial administrative fee. Although a previous court 
order had stayed all action pending arbitration (77 F. Supp. 664, 83 F. Supp. 
900), the Court denied a motion to compel arbitration pursuant to Section 4 
of the U.S. Arbitration Act since “something more than a contractual right 
to arbitration is required. An arbitration must be initiated in furtherance 
of that right and in the manner prescribed therefor.” Since the party did 
not initiate arbitration, the mere refusal of the other party to arbitrate does 
not amount to a neglect “to participate in arbitration proceedings started by 
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its opponent, for none have been started.” Fremont Cake and Meal Corp. 
v. Wilson & Co., 18 U.S. Law Week 2178 (U.S. District Court, Nebraska). 


Standard arbitration clause in agent’s “bought and sold note” was upheld 
in the Court of Appeals in a dispute arising out of purchaser’s refusal to 
accept the goods. Purchaser’s application for a stay of the arbitration pro- 
ceedings instituted by the seller pursuant to such arbitration clause was denied, 
and the lower court confirmed a modified award which deleted the amount 
awarded as legal fees and directed delivery of documents of title. Appel- 
lant’s contention in the Court of Appeals that the arbitrator’s refusal to hear 
evidence as to an alleged oral agreement for the furnishing of samples con- 
stituted an improper refusal to hear pertinent evidence within the meaning of 
sec. 1462, subd. 3 of the Civil Practice Act was not upheld and the judgment 
was affirmed. Lakeside Packing Co. v. Harris, 299 N.Y. 737. 


An arbitration clause on the reverse side of a printed sales contract con- 
stitutes a binding agreement to arbitrate if the provisions on the reverse 
side of the order form “are expressly made part of the contract in con- 
spicuous and clear language immediately above the signatures of the par- 
ties.” Pedigree Fabrics, Inc. v. Colleen Lingerie, Inc., N.Y.L.J., November 
22, 1949, p. 1335, McNally, J. 


Absence of contractual relationship defeated an electrical contractor's 
request for arbitration of its claim against the general contractor for compen- 
sation for overtime and extra work done at the Housing Authority’s request. 
Each contractor had entered into a contract with the Housing Authority which 
contained an arbitration clause, but there existed no contractual relationship 
between the two contractors themselves which could be the basis for sub- 
mitting their disputes to arbitration. John A. Johnson & Sons, Inc. v. Car- 
roll-Ratner Corp., 91 N.Y.S. 2d 692. 


Corporation was held subject to arbitration where the contract contain- 
ing the clause provided for the formation of a corporation as a medium 
through which the parties were to carry out the contract, and where the arbi- 
tration clause covered such disputes as those arising out of the management 
of corporate affairs and corporate policies. Moreover, the corporation, by its 
action in performing the contract, was deemed to have ratified it, thereby 
becoming not only a beneficiary thereunder, but an obligee as well. The cor- 
poration’s motion for a stay on the ground that it was not a party to the 
agreement containing the arbitration clause was therefore denied. Ehrlich v. 
Drake Const. Corp., N.Y.L.J., November 2, 1949, p. 1093, Miller, J. 


Terms of charter party executed in New York, including the arbitration 
clause embodied therein, are governed by New York law. It follows that the 
assignee of a contract not personal in character and thus assignable may avail 
himself of rights under the arbitration clause contained in the contract. Arnold 
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Bernstein Shipping Co., Inc. v. Tidewater Commercial Co., Inc., 84 F. Supp. 
948 (U.S. District Court, D. Maryland, June 22, 1949). 


A joint venture for division of profits from the sale of merchandise, 
requiring the furnishing of a monthly accounting, provided for arbitration of 
“any differences arising between the parties.” In directing arbitration, the 
court held that the question whether either party had failed to comply with 
the contract by failing to furnish such accounting was an issue solely for the 
determination of the arbitrators. Davis Stewart Commercial Corp. v. Strath- 
cona Co., Inc., 81 N.Y.S. 2d 729. 


Merits of the controversy may not be considered by the court on motions 
to stay or compel arbitration. “The only pertinent questions (on such mo- 
tions) are: (1) whether there is in fact a dispute; (2) whether there is a 
contract to arbitrate; and (3) whether there is a refusal to arbitrate.” Crosett 
v. Mt. Vernon Housing Authority, 92 N.Y.S. 2d 109 (App. Div., 2nd Dept.). 


Arbitrator’s authority to determine issues of abandonment of contract 
and whether disputes had been disposed of as contended was upheld by Appel- 
late Division. (See Arbitration Journal, N. S. Vol. 4, p. 63.) Gnome Bakers, 
Inc. v. O’Rourke, 89 N. Y. S. 2d 907. 


Question whether breach of a no-strike pledge constitutes a material 
violation of the collective bargaining agreement, thus defeating its arbitration 
provisions, was held an arbitrable issue by a New Jersey Chancery court, citing 
the leading New York case construing the arbitration statute of New York 
which is identical in language to that of the New Jersey statute, Lipman v. 
Haeuser Shellac Co., 289 N. Y. 76 (1942). The Lipman case held that “the 
statute only requires the contract to have been made and does not require that 
it shall continue to be in existence.” Hudson Wholesale Grocery Co. v. Allied 
Trades Council, AFL, 12 Labor Arbitration 736, Bureau of National Affairs 
(New Jersey Superior Court, Chancery Division, No. 158-495). 


Federal District Court may not vary the mandate of the U. S. Circuit 
Court of Appeals, which had affirmed a District Court order staying all 
proceedings until arbitration had been had in accordance with the terms of 
the agreement between the parties. Thus, a motion to compel defendant to 
produce certain documents and for an order disqualifying the Board of Con- 
ciliation from sitting as a board of arbitration was denied. Evans v. Hudson 
Coal Co., 84 Fed. Supp. 740 (U. S. District Court, M. D., Pennsylvania). 


In seeking to enforce the arbitration clause contained in a collective 
bargaining agreement which called for maintenance of a closed or union shop 
and which required the employer to use only those contractors which em- 
ployed the union’s members, the union was not required to show, as a condi- 
tion precedent to arbitration, that the National Labor Relations Board had 
previously established the appropriate collective bargaining unit and that the 
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union represented the majority of the workers in such unit. The ordinary 
presumption of legality of contract was held by the court to apply to this 
agreement and to its aforementioned provisions; thus the agreement was to 
be presumed valid unless and until proved otherwise in a proper proceeding 
which could be brought only before the NLRB. Levinsohn v. Joint Board of 
Cloak, Suit, Skirt and Reefer Makers’ Union, 299 N. Y. 454. 


Any defenses which the respondent may have, should be presented to the 
arbitrator when a binding contract has been entered into containing a valid 
arbitration clause. The court directed arbitration of disputes arising upon an 
attempt to renegotiate on wages, hours and general working conditions for 
the second year of the three-year collective bargaining agreement which the 
employer admitted having entered into and which provided for annual renego- 
tiation on those items as well as for arbitration of “any and all disputes” 
arising between the union and the employer. Dumas v. Sloviko, 89 N. Y. S. 
2d 842. 


Existence of a dispute is for the determination of the arbitrator when a 
party claims that the controversy sought to be arbitrated was settled by and 
between the parties themselves, and where the existence of an agreement to 
arbitrate is not disputed. Heating, Piping, and Air Conditioning Contractors 
New York City Association vy. Monahan, N. Y. L. J., March 25, 1949, p. 1085, 
aff'd. 90 N. Y. S. 2d 667. 


All-inclusiveness of arbitration clause was recognized by the court under 
a contract which provided for arbitration of “any dispute or grievance .. . of 
whatsoever character.” The employer defended his action in discharging 
certain employees by pointing to a contract provision elsewhere that in the 
event of decrease in production necessitating lay-offs, the youngest operator 
in length of service would be laid off first. However, still another clause 
directed that available work should be divided equally among all employees 
regularly employed on the work. Declining to pass upon the merits of the 
controversy, the Court granted the union’s motion to compel arbitration. 
Cherro v. Truitt Bros., Inc., 195 Misc. 607, 90 N. Y. S. 2d 887. 


III. THE ARBITRATOR 


Appointment of the union’s president and of an officer of an affiliated 
union as arbitrators was held improper, and the union was required to 


designate two impartial arbitrators to replace them. Jn re Hawley, 91 N. Y. S. 
2d 723. 


Uncontradicted testimony cannot be disregarded by arbitrators under a 
submission of a construction dispute since “as jurors, arbitrators are not to be 
governed by caprice, but by the evidence.” Rivers v. Farrer, 79 Ga. App. 445, 
54 S. E. 2d (Court of Appeals of Georgia). 
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Arbitrators are not required to be patent lawyers where the dispute is 
merely over the amount of royalties due following cancellation of the agree- 
ment. Eby v. Eby Specialty Corp., 275 App. Div. 820. 


IV. ARBITRATION PROCEEDINGS 


Determination of Chicago as the place of arbitration by the American 
Arbitration Association pursuant to its Rule 10, under an agreement to arbitrate 
under the laws of the State of New York, was upheld on appeal. Tarrant 
Co. v. Consolidated Royal Chemical Corp., 275 App. Div. 918. 


Arbitration under the New York State Workmen’s Compensation Law 
of a doctor’s claim for professional services rendered, held before the Medical 
Practice Committee, is governed by rules promulgated by the Chairman of 
the Workmen’s Compensation Board, and is not subject to the requirements 
of Article 84 of the Civil Practice Act. Ryback v. Continental Gas Co., 
N. Y. L. J., August 19, 1949, p. 292, Greenberg, J. (See Arbitration Journal, 
N. S., Vol. 4, p. 191 (1949) for a note on the arbitrability of disputed medical 
bills.) 


Examination before trial was granted during the pendency of an arbitra- 
tion, in reliance upon section 308 Civil Practice Act (depositions in special 
proceedings) and upon the decision of Justice Gavagan in Avon Converting 
Co., Inc. v. Home Ins. Co. of N. Y. (N. Y. L. J., February 9, 1949, p. 504; 
digested in Arbitration Journal, N. S, Vol. 4, p. 62), although pre-trial 
examinations in pending arbitrations are generally not allowed under the 
prevailing New York practice. Ehrlich vy. Drake Const. Corp., N. Y. L. J., 
November 2, 1949, p. 1093, Miller, J. 


Parties who waived recording of testimony and notice of hearing in a 
proceeding for rental arbitration under the New York Emergency Rent Laws 
were not deemed to have waived the hearings. Also, failure of the arbitrator 
to have a stenographic record made is no ground for a collateral attack on 
the award in a tenant’s counterclaim to the landlord’s suit for unpaid rent 
due under the award; a transcript of the proceeding is required only on a 
motion to confirm an award in the Supreme Court. Cresroad Estates, Inc. v. 
Tenzer, 87 N. Y. S. 2d 259. 


Request for separate arbitrations was denied despite the fact that separate 
employers were involved, because the situation revealed the existence of only 
one dispute and also because the arbitration clause was contained in a single 
contract between the union and the association. Jn re Hawley, 91 N. Y. S. 
2d 723. 
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V. THE AWARD 


Erroneous conclusion of facts does not warrant setting aside of an award 
upon the ground of mistake, especially where such mistake does not appear 
on the face of the award or is admitted by the arbitrator. Said the court: 
“The presumption is that an award is usually unassailable, operates as a final 
and conclusive determination, and, however disappointing it may be, is binding 
upon the parties. Every intendment is indulged in favor of the award and it 
is subject to impeachment only in a clear case.” International Ass'n. of 
Machinists, Lodge 1292, Ind. v. Bergen Ave. Bus Owners’ Ass’n., 3 N. J. Super 
558, 67 Atlantic 2d 362 (Superior Court of New Jersey). 


An Oregon court upheld a New York judgment confirming an arbitration 
award rendered under a contract providing for arbitration in New York in 
accordance with the law of New York and the rules of the American Arbi- 
tration Association. Holding that the arbitration statutes of New York and 
Oregon are substantially similar, the court pointed out that the rule, which’ 
makes contracts seeking to confer exclusive jurisdiction upon a particular 
court contrary to public policy, did not apply to arbitration (citing Gilbert v. 
Burnstine, 255 N. Y. 348). Said the court: “Obviously, the purpose of the 
(Oregon) arbitration act was to facilitate the settlement of disputes by arbi- 
tration.... Thus, arbitration under the law of a foreign jurisdiction pursuant 
to (a) valid contract and which was fairly conducted is not against the public 
policy of this state.... (Therefore) if the judgment is valid in New York 
... it is valid and enforceable here.” Cohen & Sons v. Thompson and Starr, 
District Court of the State of Oregon, September 8, 1949, Felton, J. 


Reasons for an award need not be stated by arbitrators who, in a dispute 
regarding the unlicensed sale of popcorn machinery, gave “the result of the 
accounts between the parties without detailing the process by which the result 
was reached.” Popcorn Equipment Co. v. Page, 207 Pac. 2d 647 (District 
Court of Appeal, Second District, California). 


Contract was declared null and void in an award of an arbitrator desig- 
nated in a submission of a dispute regarding the sale of a wine distributing 
business. Holding that the award did not comply with statutory requirements, 
however, the Court refused confirmation. That judgment was res judicata 
in a subsequent action between the same parties for breach of the same con- 
tract, and the award thus could not be offered as a defense. London v. 


Zachary, 207 Pac. 2d 1067 (District Court of Appeals, Second District, 
California). 


Supplemental award for money damages was made under National 
Federation of Textiles Rule 19 (1) where the purchaser refused to accept 
and pay for goods pursuant to the direction in the first arbitration award 
rendered (Nova Fabrics Corp. v. Buenaventura Foreign Trade Corp., 275 App. 
Div. 909, 90 N. Y. S. 2d 274, leave to appeal to Court of Appeals denied and 
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stay vacated 90 N. Y. S. 2d 905) and (2) where the seller, learning of the 
purchaser’s transfer of its assets to a new corporation, thereby going out of 
business, requested a supplemental hearing to assess money damages to replace 
the first award directing shipment of goods on terms net 60 days. Hudson 
Fabrics, Inc. v. Susan Joan Frocks, Inc., 275 App. Div. 335, 89 N. Y. S. 2d 
59, affirming the lower Court decision digested in Arbitration Journal, N. S., 
Vol. 3, p. 250 (1948). The Federation’s Rule 19 reads: “If, in the opinion 
of the arbitrators, an award which is not for money only has not been complied 
with fully within a reasonable time, the arbitrators may make a supplemental 
award for money only, and their powers as arbitrators shall continue for this 
purpose.” 


Court declined to review the reasonableness of the award rendered upon 
the tenant’s counterclaim to the landlord’s action for unpaid rent due under 
the award. “The whole purpose of Chapter 84, Civil Practice Act, is to place 
the stamp of finality upon arbitrations and awards thereunder. Were the rule 
otherwise it would make an award the commencement not the end of litigation. 

It thus appears that the settled law permits no direct attack upon an 
award in the absence of showing of fraud or corruption or a non-compliance 


with the statutory provisions creating arbitrations.” Cresroad Estates, Inc. v. 
Tenzer, 87 N. Y. S. 2d 259. 


The right to reject goods without paying damages, granted under the 
terms of a sales contract, may be held by arbitrators to have been lost by the 
purchaser after the time limit had expired for the exercise of such right fol- 
lowing his knowledge of the claimed defect, even if the arbitrators found the 
goods to have been defective. Since the arbitrators did not exceed their 
powers by going outside of the contract or submission, the court held that 
“the award is conclusive and may not be reviewed or set aside for alleged 
errors of law and fact.” Campe Corp. v. Pacific Mills, 275 App. Div. 634. 
92 N. Y. S. 2d 347. 


Award “without prejudice to buyer’s rights to claim for quality if not 
in accordance with the contract specifications” is not final and definite upon 
the subject matter submitted and was thus vacated (Sec. 1462 (4) C. P. A.). 
Opler v. North Am. Continental Co., Inc., N. Y. L. J., August 17, 1949, p. 
275, Nathan, J. 


Participation in the arbitration proceedings without denying the existence 
of a valid agreement to arbitrate constituted a bar to claiming, in opposition 
to a motion for confirmation of the award, that a valid contract had not been 
entered into. Nelson v. Bestform Knitwear Corp., 87 N. Y. S. 2d 353. 
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Labor Law Journal, Vol. 1, No. 1, October 1949. The Commerce Clearing 
House has launched a much-needed service for persons actively engaged or 
merely interested in the expanding field of labor relations. For although 
masses of publications of varying degrees of value and interest come off the 
presses daily, there is no law journal devoted exclusively to the legal concepts 
and problems of day-to-day labor-management relations and to the evolution 
of a sound American jurisprudence of industrial relations. The following is 
part of the Journal’s prospectus: “Statutory and judicial labor law at first 
created a sharp cleavage between those whose rights these laws sought to 
protect and those who felt the laws were a deprivation of their own inherent 
rights. This magazine will champion neither of these groups. It will champion 
law, for, as Aristotle said: ‘Law is reason without passion and hence is 
preferable to any individual.’ The labor law is superior to either the issue 
of accession of privileges or the issue of secession of privileges. .. . The impact 
of law is felt by the representatives of management and by the representatives 
of labor. That justice may be done, a thorough understanding of law, in all 
its ramifications in this field, must first be had. This new magazine, through 
its contributed articles and staff-prepared features, will thus meet the needs 
of the business-man, the union man and their counsel.” 

It is encouraging to see this first issue carry two articles on arbitration. 
As one of the most alive facets of industrial relations and labor law, the topic 
well merits such attention. One of the articles is based on the survey of 
arbitration by Edgar L. Warren and Irving Bernstein of the Institute of 
Industrial Relations at U.C.L.A., “The Costs of Arbitration” (reported in the 
Arbitration Journal, N. S., Vol. 4. p. 198). The other, “To Vote or Not to 
Vote: Perhaps It Is Better to Arbitrate,’ by Morton Stone, is based on 
section 9(c) (3) of the Taft-Hartley Law: “Employees on strike who are not 
entitled to reinstatement shall not be eligible to vote.” Posing the question 
which the section raises—who shall or shall not be entitled to reinstatement? 
—the author concluded that because of this problem arising out of provisions 
in the Law dealing with penalties for economic strikes and strikes for illegal 
purposes, “unions are leaning more and more toward arbitration,” which 
seemed to him to be “a healthy substitute for work stoppages involving 
irretrievable losses in wages and profits.” 


Proceedings of the New York University Second Annual Conference on 
Labor, edited by Emanuel Stein. This excellent labor-management clinic 
on the labor agreement aimed “to make available to persons actively engaged 
in labor relations . . . a means of keeping abreast of current developments of 
importance, over a broad range of subject matter.” The 26 lectures, four of 
them on arbitration, offer a practical approach to day-to-day labor-manage- 
ment problems, 

In Grievance Machinery—from an Arbitrator’s Point of View, William E. 
Simkin discussed four major aims of grievance procedure: 1) the psychological 
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aim (a forum to air employee complaints), 2) the collective bargaining aim 
(effectuating the labor agreement), 3) the educational aim (developing the 
“mutual interest idea”) and 4) the “preventive maintenance” aim (killing 
grievances before they arise). He believed that while all matters should be 
subject to the early steps of grievance procedure, not all grievances should be 
arbitrable. 

Arbitration and Arbitration Provisions by J. Noble Braden is a forthright 
presentation of labor arbitration. Terming arbitration “a judicial process,” 
Mr. Braden divided arbitrable disputes into 1) disputes over interests (con- 
cerned with the terms of the collective bargaining agreement), 2) disputes 
over rights (involving performance of the agreement) and 3) jurisdictional 
disputes. His practical suggestions covered the methods of submitting dis- 
putes to arbitration (a future disputes clause or submission agreement), ingre- 
dients of an effective arbitration clause (“Every arbitration clause must contain 
the answers to—How? When? Where? What? and By Whom?), rules of 
arbitration, arbitrators (qualifications and powers), preparation of cases for 
arbitration, enforcing the award, fees and expenses. “Arbitration should not 
be approached as a battle ground upon which, through strategic tactics, ad- 
vantages will be obtained, but rather as a peaceful cooperative arrangement 
for the determination of matters upon which the parties have honestly failed 
to agree.... It is a procedure . .. that exists for and of good will and mutual 
understanding.” 

Legal Aspects of Labor Arbitration by Lee Epstein is a well-annotated, 
easy-to-read study of common law and statutory arbitration, stressing the 
validity of the agreement to arbitrate. 

Compulsory Arbitration in New Jersey by Lois MacDonald is a detailed 
analysis of three years under the New Jersey law for settling public utilities 
labor disputes. For the first year, prior to instituting compulsory arbitration, 
the law provided for state seizure and postponement of strikes pending recom- 
mendations of fact-finding boards. The author said “the overwhelming reac- 
tion of spokesmen for the public utilities and for the unions, and of the 
great majority of the public members of the panels and arbitration boards, 
was that the statute did not produce a satisfactory framework for the pro- 
cesses of collective bargaining,” but that more competent evaluation could 
be made only on the basis of longer experience. (New York: Matthew Bender 
& Co., Inc., 1949, 720 pages, $7.50.) 


Washington University Law Quarterly, Fall 1949. The Board of Student 
Editors elected to resume publication of this fine law review after a lapse of 
seven years with intensive studies in the arbitrator’s treatment of the subject 
of discharge. Unfortunately, space limitations make impossible a more detailed 
presentation of this excellent survey, thickly illustrated as it is with interesting 
cases. However, these are some of the high points: 

In The Collective Bargaining Agreement: Its Nature and Scope, Charles O. 
Gregory recommended “a uniform practice for the enforcement of collective 
bargaining agreements” both in the courts and to govern labor arbitrations. 

Criteria in Wage Rate Determinations, Edwin E. Witte: Wage rate deter- 
minations present major difficulties where consumer interest is affected, “but 
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to me the costs and risks of allowing the parties a free hand in wage deter- 
minations seem to be far less than those involved in governmental control.” 
Naming voluntary arbitration as the other basic alternative to free reign for 
the parties, the author dismissed the alternative of governmental determination 
of wage rates as “inconsistent with an economy of free enterprise.” 

In Minimizing Labor Disputes: Processing Grievances, Conciliation and 
Mediation, William F. White concentrated on the Federal Mediation and 
Conciliation Service. He recommended that contract negotiations be limited 
to current problems, that a workable, practical contract be striven for rather 
than a perfect one, that it should include grievance procedure with arbitration 
as the final step, and that after a contract has been executed every possible 
effort should be made to abide by it. 

In Arbitrations and Labor Relations, Clarence M. Updegraff asserted: “If 
the arbitrator has been carefully selected and is worthy of his job, and if the 
contentions of the parties are well presented, an intelligent, just and workable 
award should follow.” 

The student notes which follow are “an attempt to assemble and collate 
the decisions of arbitrators in discipline and discharge cases.” It is not sug- 
gested thereby that stare decisis apply to labor arbitration, but is offered out 
of recognition that labor arbitrators do consult frequently the published deci- 
sions of others although they feel free to disregard them if they choose. 


Absenteeism, Ludwig Mayer: Balancing the employer’s right to discipline 
for absenteeism against the employee’s right to job security becomes a prob- 
lem of distinguishing between wrongful and excusable absences. 

Altercations or Fights, William B. Hirsch: The collective bargaining agree- 
ment, past practices of the company or a general understanding among the 
workers may determine disciplinary action, which “must be reasonable and 
just after a fair investigation and due consideration of all the facts.” The 
arbitrator must decide what is a “fight” or “altercation,” who are the partici- 
pants, and what were the aggravating and/or mitigating circumstances, 

Damage to, or Loss of, Machines and Materials, Richard C. Allen: The 
majority of such controversies are dealt with at the foreman level or in 
informal meetings between labor and management. Some of the problems 
involved are the definition of a “just cause” as grounds for discharge, negli- 
gence or malice, mitigating factors, sufficiency of evidence and burden of 
proof. 

Dishonesty, Disloyalty and Theft, Charles C. Allen III: Arbitrators search 
carefully for mitigating factors, as they are reluctant to sustain such dis- 
charges, recognizing the difficulty in obtaining other employment for someone 
with such a record. To avoid the socially undesirable result, some arbitrators 
will sustain a discharge where the evidence is clear, but assign it grounds 
with less of a social stigma. Others will require a heavy burden of proof. 
And regarding disloyalty, most arbitrators will require actual harm to have 
been done to the company or the existence of a great likelihood thereof. 

Drinking and Intoxication, Otto A. Johnson: The cases have recognized the 
difference in drinking by employees in hazardous occupations and by those in 
normal occupations. Yet since drinking is “a major deterrent to efficiency 














312 The Arbitration Journal 





safety, employee morals, good working conditions and public relations,” the 
imposition of some discipline is necessary. 

Gambling, Leslie Bryan: If the company acts in good faith and its rules 
are neither harsh nor arbitrary, the arbitrator generally upholds the discharge 
except possibly for a first offense. The exception does not apply to those hold- 
ing positions of responsibility with either the company or the union, as such 
employees are charged with notice of the company’s rules. 

Incompetency, H. Jackson Daniel: Incompetency is made out generally if 
the employee is physically incompetent, careless over an extended period of 
time, commits a single grossly negligent act causing damage, refuses to adhere 
to rules or follow orders, or if he cannot keep pace with others similarly 
trained and equipped, and discharges will generally be upheld in the absence 
of mitigating circumstances. 

Instigating Strikes and Slow-Downs, Harrison King: While strict com- 
pliance with the contract is required of union officials, arbitrators are gen- 
erally more lenient with ordinary employees who merely followed their direc- 
tions. 

Insubordination, Harold B. Bamburg: Arbitrators have been loath to over- 
rule the discharge of an insubordinate employee because if employees were 
permitted to determine for themselves whether to heed an order, “it would 
sap the life of the grievance machinery and cause plant discipline to break 
down.” 

Loafing and Leaving Post, McCormick Wilson: These are relatively minor 
offenses important only because of their tendency to become habitual. Arbi- 
tration helps by catching them when they first begin. 

Union Activities, Robert S. Allen: Cases have arisen where management 
asserts that the union official’s activities exceeded the rights secured him and 
the union by statute or contract, or where the union claims that its member 
was disciplined because of his union activities rather than for the other reason 
which management alleges was the basis for the disciplinary action. 

Violation of Plant Rules, Wallace N. Springer, Jr.: Management may disci- 
pline an employee for a clear violation, even though the propriety of the 
rule violated may be questionable. However, unless management considers at 
least such factors as the employee’s knowledge and understanding of the rule, 
the consistency with which it was enforced, uniformity of the penalty and 
length of employment, its actions may be overruled by the arbitrator. 


“Presentation of Individual Grievances Through Rival Unions” by Lynn 
Goodwin Keyser, Cornell Law Quarterly, vol. 34, Summer 1949, p. 655. This 
law note asked whether a rival union may present its members’ grievances to 
the employer where another union had been certified as the collective bargain- 
ing agent. Following certification, the NLRB obtained an injunction to pre- 
vent the minority union from striking for recognition. Informed of the in- 
junction, the latter demanded reinstatement for its 51 members. Upon the 
employer’s refusal, the strike continued. The union and its officers were 
adjudged in contempt, but the court reversed the conviction on appeal (Douds 
v. Retail Store Union, 173 F. 2d 764, C.C.A. 2d, March 4, 1949). The court 
interpreted the purpose of the injunction as forbidding any act made an unfair 
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labor practice by the Taft-Hartley Law. It held that the union’s objective— 
to induce the employer to recognize and bargain with it as the agent of its 51 
members demanding reinstatement—was not forbidden by the Law, and thus 
did not constitute a violation of the injunction. 

The Wagner Labor Relations Act provided that collective bargaining 
agents shall be “the exclusive representative of all the employees ... (provided 
that any employees) shall have the right at any time to present grievances to 
their employer.” The Taft-Hartley Law added: “and to have such grievances 
adjusted, without the intervention of the bargaining representative, as long 
as the adjustment is not inconsistent with the terms of a collective bargaining 
contract or agreement then in effect ...” In Hughes Tool Co. v. NLRB, 
147 F. 2d 69, C.C.A. 5th, 1945, it was held that despite the apparent meaning 
of the Wagner Act proviso, an employee could not effectively adjust griev- 
ances without concurrence of the majority union. Under the Douds decision, 
an employee may adjust grievances in any manner not inconsistent with the 
agreement, and the collective bargaining agent may obtain jurisdiction over 
any future grievance by including it in the labor contract. 

Declaring that “the court’s reasoning is not convincing, and the statute 
does not warrant such a conclusion,” the author contended that the decision 
merely replaced one area of controversy with another, and questioned the 
implication that the certified union has more complete power over grievances 
than it had before. In the absence of persuasive reasons for contravening 
the Hughes doctrine and since the question was put in the Douds case rather 
indirectly, the author believed it difficult to predict the implications of the 
latter decision, but nevertheless questioned whether the result was consistent 
with the intent and principles of the Taft-Hartley Law. 


“Labor Relations at Work,” Fortune, September 1949, p. 102. Sub-titled “A 
revealing close-up of industrial war and peace at the American Lead Pencil 
Co.,” the article—presented dramatically with names and photographs of the 
persons involved—analyzes the development of good union-management rela- 
tions and offers examples of the way in which controversies are handled on 
different levels of the grievance procedure. It makes two especially inter- 
esting points. One is that it is entirely possible to develop truly good employer- 
employee relations despite serious conflicts before, during and following the 
organizing of the workers and the setting up of collective bargaining pro- 
cedures. In other words, management and labor should not despair of evolving 
a good relationship because of an early history of disagreement. 

The second interesting point deals with the common misconception that a 
good labor-management relationship presupposes the absence of controversies. 
This is exceedingly unrealistic. Good labor relations presuppose a coopera- 
tive spirit, a recognition that the company’s prosperity is necessary for the 
well-being of all, and a willingness to accept the principle of compromise in 
an atmosphere of confidence and sincerity. Implicit in a practical approach to 
maintaining such good relations is the acknowledgment that disputes are bound 
to arise even under optimum conditions because, despite the basic desire for 
an efficient and profitable enterprise common to both sides, there are some 
obvious conflicts of interest which will inevitably give rise to controversy. 
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Thus a primary requisite for industrial peace is the establishment of pro- 
cedures for settling disputes. Once the machinery for settlement is established, 
given the basic elements of good employer-employee relations, disagreements 
may be aired and settled promptly as they arise, thereby avoiding the ill 
effects of allowing a complaint to go unattended while resentment and dis- 
trust hasten to its side and work to prevent an amicable solution. 


“Negotiation, Mediation and Especially Arbitration in Labor Disputes” by 
Marlyn E. Lugar, West Virginia Law Quarterly, Vol. LI, June 1949, p. 201. 
An elementary presentation, the article is sprinkled generously with illuminat- 
ing notes. Terming negotiation the most desirable method of settlement, the 
author declared, however, that if the parties are tempted to employ “self help 
or direct action,” services of an outsider may be essential to the composition 
of differences without resort to the weapons of modern economic warfare. 

The West Virginia statute makes irrevocable agreements to arbitrate exist- 
ing controversies and provides for their enforcement by the courts. Designed 
for commercial arbitration, although the statute does not exclude labor dis- 
putes, it offers no means of making irrevocable the typical labor contract which 
generally provides for submitting future disputes to arbitration or of providing 
for entering summarily an award following such an arbitration. Such awards 
are recognized as valid, but a party seeking to enforce them may resort only 
to “cumbersome actions at law or suits in equity.” 


“The Settlement of Industrial Disputes through Voluntary Arbitration” by 
Harry H. Platt, Michigan State Bar Journal, Vol. 28, October 1949, p. 16. 
Originally submitted to the Sixth Conference of the Inter-American Bar Asso- 
ciation, the purpose of this stimulating paper was to explore the general nature 
of voluntary arbitration and to examine its function in labor relations, its 
practical and procedural aspects and the reasons for its frequent use. 

After listing some practical problems which arise under existing labor con- 
tracts, the author declared his belief that where resistance still exists to the 
use of arbitration in disputes over future contract terms, where the arbitrator 
must exercise a legislative rather than an interpretive function, it is due to 
the “presumed lack of fixed standards and criteria necessary to guide an arbi- 
trator to a solution of such disputes,” although this is not an insurmountable 
obstacle since the parties themselves can always prescribe standards and impose 
limitations upon the arbitrator’s authority. 

Labelling as judicial the ad hoc arbitrator’s function, the author unfortu- 
nately added the contradictory statement that despite his judicial character 
“this is not to say that he may not try to promote an amicable adjustment if 
the parties are willing, still, to undertake mediation or to have him act as 
mediator.” Of course, an agreement between the parties themselves is always 
desirable, but it does not follow that an arbitrator may, on his own initiative, 
change a quasi-judicial proceeding into informal mediation. 

Arbitration has the advantages over litigation of saving time and money, 
and of having issues determined by people conversant with the special problems 
on a particular job or in a particular industry. It is, therefore, “a useful and 
efficient process in reducing friction, in remedying injustices, and in preserving 
industrial democracy in a free enterprise system.” 
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“Liminal Issues in Arbitration Proceedings” by Harold Korzenik, New 
York Law Journal, June 14, 1949. It has long been the law that “on motions 
to stay or compel arbitration, the only issues which may be raised are whether 
an agreement to arbitrate was made and whether one of the parties has refused 
to arbitrate. . . . Every other issue, whether of fact or law, is to be deter- 
mined by the arbitrators,” Matter of Swift & Co., 76 N. Y. S. 2d 881. How- 
ever, the court appears at first glance to have departed from this concept in 
Seymour Grean & Co., Inc. v. Grean, 274 App. Div. 279, 82 N. Y. S. 2d 787. 
On an application for a stay, the provision for arbitration was not denied, but 
it was alleged that the consideration for the contract was illusory, since the 
claimant promised, for a specific salary, to devote “only such time to the 
business of the corporation as he in his sole judgment shall deem necessary.” 
The court thereupon undertook to decide the merits of the controversy. 

In several instances, courts have denied arbitration of liminal—or “thresh- 
old”—issues because the outcome might be contrary to law, eg., setting up 
a closed shop without complying with the Taft-Hartley Law or enforcing a 
usurious chattel mortgage. But in such cases, “the denial of arbitration con- 
stituted the application of sanctions flowing from statutory violation” whereas 
in the Grean case “upon the application involving only arbitrability, the court 
was drawn into the determination of the very dispute sought to be arbitrated.” 

This well-annotated exposition of a possible departure exhibited by the court 
in the Grean case concludes: “Perhaps the court . . . did not intend to effect 
the radical departure which the decision would seem to imply. It certainly 
said nothing to indicate such a purpose.” 


Labor Relations and Federal Law by Donald H. Wollett. This is an 
evaluation of current labor policy of which the Taft-Hartley Act is “the 
legislative cornerstone.” Granting the Act’s objectives to be in the public 
interest, the author concluded that its provisions, however, impede their reali- 
zation. 

Parties have been reluctant to resort to private litigation under Taft-Hartley. 
“Judges generally do not have the degree of expertness and skill necessary to 
settle disputes and grievances which turn around the interpretation and ap- 
plication of the agreement. Settlement by resort to the procedures of the 
agreement or by submission to an impartial umpire or arbitrator skilled ia 
labor relations matters is generally preferable to litigation.” 

The author opposed reinstitution of the Wagner Act, since twelve years 
experience have turned up some deficiencies. “The 80th Congress overcorrected 
these deficiencies, but violent reaction in the opposite direction is no answer 
to the extremes of the Taft-Hartley Act.” One of his suggestions was to 
eliminate the “double-headed character of the investigative, hearing and en- 
forcement machinery.” Generally, however, “the policy underlying a new law 
should be one of minimizing the governmental interference with the collective 
bargaining process itself . . . (since) there are real limitations to what can 
be achieved by law. . . . Once a collective bargaining relationship is estab- 
lished, its success or failure, in terms of productivity as well as of industrial 
peace, depends upon labor and management, not upon the law.” (Seattle: 
University of Washington Press, 1949, 178 pages, $3.00.) 
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Tested Techniques in Labor Arbitration by George W. Torrence. One of 
the Modern Industry Books, this was intended “primarily to assist manage- 
ment representatives who are called upon to handle cases in arbitration . 

(and was) written from the viewpoint of management.” It is a practical 
exposition of the methods and procedures used to prepare and present a case 
effectively for arbitration. Yet the underlying philosophy of this guide to 
winning cases for management appears to be that the employer’s labor rela- 
tions expert or attorney regards the other party to the arbitration as an 
adversary to be trapped or outwitted, or at least to be “beaten to the punch,” 
certainly a much lesser desirable approach than that of recognizing the arbi- 
tration process as one of the best ways to work for industrial peace. Never- 
theless, the book does contain many valuable hints which, if adapted by those 
who subscribe to a friendlier attitude toward arbitration, could help them in 
practical ways. (New York: Funk & Wagnalls, 1948, 248 pages, $2.50.) 


The United Nations — Four Years of Achievement. The adjustment of 
political controversies through vigorous conciliatory efforts undertaken by 
the U.N. General Assembly, particularly in Korea, the Balkans and Palestine, 
are described in this U.S. Department of State report, which concludes: “The 
United Nations has demonstrated that the primary and most valuable means 
of preserving the peace are those of peaceful settlement, of ‘negotiation, 
inquiry, mediation, conciliation, arbitration, judicial settlement and resort to 
regional agencies or arrangements.’ Toward its fundamental purpose of pre- 
venting a new world war from breaking out, the United Nations has made 
positive contributions. All of its actions, and its occasional inability to act, 
must be measured against this dominant purpose of maintaining the peace— 
and the peace has been maintained.” 


Year Book of the United Nations, 1947-48. The second in the U. N. De- 
partment of Public Information series, this is a detailed summary of the 
activities and achievements of the United Nations and its Specialized Agen- 
cies, indispensable to all seeking reliable information. The basic material is 
thoroughly documented with charts, indices and full references to the original 
sources. (United Nations Publications Sales No. 1949.1.13, 1126 pages, $12.50.) 





Cursing was defended as a lost art by a National Labor Relations 
Board trial examiner who ordered reinstatement of an employee dismissed 
partly because of “excessive and loud” profanity. Contending that pro- 
fanity does not stem from lack of moral sense, he declared: “Today the 
words of imprecation, cursing and blasphemy survive in our speech shorn 
of their real meaning. Time was when even the use of such ‘swear words’ 
devoid of blasphemous intent or meaning had a proper and respected place 
in our language. Their use was a great art, reaching its noblest perfection 
among men whose lives were bound to beasts of burden. But, alas, the 
coming of the gasoline engine has removed the living spur to expressive, 
non-blasphemous profanity until now only a pale substitute survives. The 
words are remembered but the music has been lost.’’ 
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